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Transitional Justice in Consultations of Hendrik van Kinschot
(1541-1608)
Learned Legal Practices on Wars, Loans and Credit

Wouter Druwé
FWO/KU Leuven

Abstract

This article presents three consultations by Hendan Kinschot (Kinschotius, 1541-
1608), a lawyer from the Southern Netherlands whtedh as anadvocatusat the
Council of Brabant. All threeesponsaleal with questions of loans and credit after a
period of war and rebellionResponsunb5 concerns a forced loan that had been
accorded by the chapter of Saint Gudula in Brusselthe Calvinist-led magistrate in
February 1580. After 1585, the chapter of Saint Gadsked repayment. Questions on
the liability of the new magistrate for contractsits rebellious predecessors are raised
and solved by our Brabantian juridkespons® and 47 interpret restitution clauses in
two peace treaties, namely the Pacification of GH@576) and the Capitulation of
Antwerp (1585). Especially the issue was raisedtldrethe promised restitution also
included claims against the fisadming that had been terminated through confusion
(confusig. All three consultations offer a good exampleledrned legal practice.
Kinschot skilfully applies the framework of thes communeto the local situation,
taking into account particular law.

Keywords
Henricus KinschotiusConsilia, Peace treaties, Finance, Low Countries

1. Introduction

In current-day Flanders, the"6entury is commonly known as the Golden Age
of Antwerp, which would be followed by the GolderyeA of Amsterdam in the 17
century. This is, of course, a reference to thérabaconomic position of those cities in
the respective time periods. However, in practibe, second half of the T6century
was all but a Golden Age. It was a time of contumioonflict and war. Religious unrest
because of the Reformation, but also political bctsf between the Habsburg rulers on
the one hand and the local nobility and city elbesthe other hand were intertwined
and tore the Low Countries apars of the late 1570s, the Calvinists had managed t
obtain power in Brussels, Ghent, Antwerp and Brufms major cities of the Southern
Low Countries. By 1585, however, thenomentunhad passed. The Spanish army led
by Alexander Farnese recaptured the cities aftey kleges. Capitulation treaties were

| would like to thank prof. dr. Wim Decock for hismarks, as well as prof. dr. Eddy Put for his
invaluable reference to the archive of the capitotaurch of Saint-Michael and Saint-Gudula.

2 For a (very) general overview, see: Darby,“Sarrative of Events”The Origins and Development of
the Dutch Revolf(G. Darby, ed.), London/New York, 2001, pp. 8-Zpm, J.C.H., and Lamberts;.,
Geschiedenis van de Nederlandé&msterdam, 1994, pp. 146-158. On the economi@idn in Antwerp, see
also the brief overview by: Van der Wee, H., andéviaé J.,“De Antwerpse wereldmarkt tijdens de’ién 17¢
eeuw”, Antwerpen, verhaal van een metropool’®167*® eeuw(J. Van der Stock, ed.), Antwerpen, 1993, pp. 19-
31.
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entered intd.Waging war is a costly affair. Both sides had éeliaxes and entered into
all kinds of credit agreements. Therefore, after war, questions of loans and credit
had to be dealt with by the courts. This articl# present three such cases.

In the early modern period, various sources ofdavexisted. Learned literature
of theius communétreatises, commentaries, glosses on both cidlaamon law), royal
and local ordinances, customary law and even ntbeallogical opinions: they all built
an enormous network of authorities on the basiwtath solutions for practical cases
could be found. A clear-cut hierarchy of norms Macking? A study of theconsilia
literature creates a better understanding of ttagioaship between those legal sources.
Consilia (or responsa were legal opinions in concrete cases, mostlytteri by
university professors. This kind of literature was widely known throughothe
medieval and early modern universities. In the L@ountries as well, as of the
foundation of the university of Leuven in 1425, Igwofessors and other learned
lawyers were invited to write consultations. Altighuthe authors themselves did not
always intend to publish theiesponsaregularly their successors thought it wise to do
so anyway. Many volumes ofconsilia were indeed circulating around Europe.
Consequently, this literature of learned legal ficacbecame a source of law itself,
frequently cited by lateconsiliatores Thus, the three consultations discussed in this
paper will refer to several oth@onsilia for instance by Petrus Philippus Corneus
(1420-1492), Alexander de Imola (1424-1477) andifhus Decius (1454-1535).

This article focuses on three consultations by hé&ngan Kinschot, all related
to loans and credit after a period of rebellion avat. First, a short biography of the
author and some information on his consultatiorlshei provided. Secondlgonsilium
55 on the repayment of a loan by the post-war nvadgs and rectors of the city of
Brussels will be considered. Afterwards, a questinrthe interpretation of Article 5 of
the Antwerp capitulation treaty will be answered the basis of Kinschot's 47
consultation. This consultation is largely simitarthe &' consultation on restitution
after the Pacification of Ghent. Finally, some dadmng remarks will be offered.

% After those capitulations, approximately 200.00@retics’ and ‘rebels’ left the Southern Low
Countries and fled to England, Germany and the iseMaited Provinces. See: Blom and Lamberts,
Geschiedenis van de Nederlandpp. 157-158.

* For a good overview of the interplay of those sesrin Netherlandish consultations concerning trade
relationships, see: Wijffeld\., “Business Relations between Merchants in Sixte€wghtury Belgian Practice-
Orientated Civil Law Literature”From lex mercatoria to commercial la@omparative Studies in Continental
and Anglo-American Legal History] (V. Piergiovaneil.), Berlin, 2005, pp. 255-290.

® For a case study oronsiliain the early modern period, albeit within the Gemnfeamework, see:
Falk,U., Consilia. Studien zur Praxis der Rechtsgutachtedeinfrihen Neuzeifrankfurt am Main, 2006. This
type of literature would even have dominated tlgalleulture of theus communaintil the eve of the natural
law codifications: Wieackerk-., Privatrechtsgeschichte der Neuzeit: unter besomd&ericksichtigung der
deutschen Entwicklungsottingen, 1967, p. 85. A list of relevant volwsref consiliain the Low Countries can
still be found in: WagnetJ., “Niederlande”,Handbuch der Quellen und Literatur der neueren eéischen
Privatrechtsgeschichtél, Gesetzgebung und Rechtsprechung (H. Coing, Btlinchen, 1976, pp. 1399-1430.

® The discussion on the scientific value and thefulisess of the publication of consultations led to
quite harsh debates. Well-known is the discussietwéen Andrea Alciato (1492-1550) and Tiberio Deiia
(1509-1582). For an overview of this discussior: $R0ossiG., “Teoria e prassi nel maturo diritto comune: la
giurisprudenza consulente nel pensiero di Tiberieci@ni”, Tiberio Deciani (1509-1592) alle origini del
pensiero giuridico modernéM. Cavina, ed.), Udine, 2004, pp. 281-313; Row&an;Ist die Verodffentlichung
von Konsilien Vertrauensbruch? Eine Diskussion ihat#h des Juristenstandes im ersten Jahrhundert des
Druckwesens” Festschrift fir Wilhelm Brauneder zum 65. GebugstRechtsgeschichte mit internationaler
PerspektivédG. Kohl, C. Neschwara and T. Simon, eds.), Wi€&98& pp. 559-567.
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2. Hendrik van Kinschot (1541-1608) and hiesponsa

Hendrik van Kinschot was born in Turnhout in 154is parents were
Ambrosius van Kinschot, a ducal quaestor, and ABewaerts. Hendrik studied law in
Leuven and Paris. At the age of 25, he graduatee.received practical training as a
lawyer by his uncle Johannes Gevaertsa@drocatust the Council of Brabant. Hendrik
becameadvocatusat the Council of Brabant himself and exercised flinction for
more than 40 years. He died in September 1608 aadé&en buried in the church of
Saint-Gudula in Brussels.

Hendrik had two children from his marriage to Maeja Duglassia, also called
de Schott. Margareta was a daughter of FrancisauglaBsia, lord of Bautershem.
Hendrik’s son Franciscus (1577-1651) would becooné bf Clercamp, Rivieren, Jette
and Ganshoren. He was a treaswfethe King in the Low Countries and later became
councilor of State, as well as chancellor of Brabatendrik’'s daughter Anna was
married to Hieronymus de Gaule, chancellor of Gdael® Several other family
members had important functions within the legateyn as well. Pieter Roose (1586-
1673), the president of the Secret Council andhef €ouncil of State from 1632 to
1654, was a son of Hendrik’s sister Marie Kinsch&nother secret councilor, Charles
d’Hovyne (1596-1671), was married to Maria de Gaalgranddaughter of Hendrik van
Kinschot™®

During his career, Hendrik wrote several consuitai on different topics of
(mainly) civil law. After his death, those constilb@s were kept by his son, Franciscus
van Kinschot. With Franciscus’ permission, somdisfconsultations have been edited
by Valerius Andreas (1588-1655).In 1653, Johannes Mommartius made a second
edition in Brussels. Mommartius added soresponsaby Hendrik's son Franciscus,
which had not been included in theglitio princeps According to the first editor
Valerius Andreas, Hendrik’'s consultations have beeaitten for diverse supreme
tribunals and excel because of their reliabilitygqtical insight and sincerity. Very often
— Andreas declares in his preface — they have igebisnfluenced the outcome of the
case*? Kinschot's consultations contain a lot of refersicto theius commune

" He publicly defended some positions regarding D142, Stipulationes non dividuntur

® This biography is based on: Andreas, Bibliotheca Belgica: de Belgis vita scriptisque risa
praemissa topographica Belgii totius seu Germariiderioris descriptione Leuven, 1643 (anastatic reprint:
Nieuwkoop, B. De Graaf, 1973), f° 357-358.

® See for a short biography of Pieter Roose: Verriejr‘Pieter (Pierre) Roosehttp://www.dutchre-
volt.leiden.edu/dutch/personen/R/Pages/roose.fdastkconsultation: 15 April 2016).

19 Taken from Valerius Andreas’ preface, dedicateBitder Roosen fine.

1 Kinschotius, H.Responsa sive consilia iuris. Item de rescriptistigie a supremo senatu Brabantiae
nomine Ducis concedi solitis, tractatus Mleuven, 1633. In a remaAd lectorenmValerius Andreas states that
Franciscus had given him the full freedom to chabserelevant consultations and to add summaaésoque
permisit, ut arbitratu meo ea disponerem, recenser@ummariis atque Indicibus auctiora praelo ad tarem.

12 valerius Andreaspreface to the 1633 edition of the consultationsHehricus Kinschotius was
dedicated to Pieter Roose (1586-1673), presidetiiteoSecret Council and counselor of state. Thiapeestates:
Responsa, inquam, sive Consilia juris offero, quasa ille apud diversa et suprema scripsit triblina qua
fide, dexteritate, ac synceritate apud plerosqueens hodieque memoria est, et ipse plerumqueddisuit
eventus. Pervulgatum est, quam jugi ille medit&ia@aussarum ac negotiorum circumstantias, varistate
effectus, expenderet, praximque cum theoria conferesolam legalem profiteretur aequitatem. the first
edition of 1633, the preface was also directedardifandus de Boisschot, Guilielmus de Steenhugsai@us
Corselius, Henricus de Vicq, Maillardus de VuldeRetrus de Semerpont, Claudius de Humyn, Joannes de
Gaverelles, Joannes Fannius en Hieronymus de Gaule.
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literature, including both references to authors tlké mos italicusand the mos
gallicus™® They also include discussions on peace treatidéjances and local statutes.

Andrea Alciato (1492-1550) distinguished three kiraf legal argumentations
used inconsilia'* The first category — according to Alciato typicélthe 14" century —
was summarized under the key tesubtilitates In this system, the counsellor used
creative analogical reasoning to create new lavedas the fragments of the Roman-
canonical tradition. The second category, commoAltiato’s contemporaries, could
be described as the methodmdéior copia It consisted of the collection of as many
authorities as possible in order to try to descobe’s own position as theommunis
opinio. The last category was characterizedbbgvitas as the counsellor searched for
theratio legisand the principles of law. Alciato attributed thiethod to the old Roman
jurists, as well as to the first glossators andlyeaommentators, but it would
particularly flourish again in theos gallicusthe so-called French manner of teaching
law. In the light of this categorization, Kinsch®tmnethod should be ascribed to the
maior copiatheory. He tried — to the extent possible — tdgaas many authorities as
possible in order to corroborate his arguments.

Apart from the consultations, Hendrik wrote sevesatises on petitions for
pardon, which focused among others on the stattiseafis scriptumwithin the duchy
of Brabant, as well as on the function and authaitthe Council of Brabarif.

3. Repayment of a loan by the city of Brussels aftathange of power
3.1 Introduction

Hendrik van Kinschot’'s 55thesponsuntoncerns a case that was pending in the
Council of Brabant. On 5 February 1580, in a timsvidist rebels were leading the
city, the chapter of Saint-Gudula had been foroedgtant a loan to the city of
Brussels:® After the reconquest of that city by Alexanderrfese in March 1585, the

13 Only in the two first consultations of Kinschotiw®lume, reference is already made to the follayin
33 authors: Cynus of Pistoia (1270-1336), Bartdie@sSaxoferrato (1313-1357), Baldus de Ubaldis (1B&10),
Oldradus de Ponte (d. 1335), Johannes Calderinith @entury), Antonius de Butrio (1338-1408), Raglha
Cumanus (d. 1427), Paulus Castrensis (d. 1441)anda@s Antonius Masuerius (ca. 1370-1450), Abbas
Panormitanus (1386-1445), Guido Papa (1402-148@dyovicus Romanus (1409-1439), Nellus de Sancto
Geminiano (fl. 1420), Vitalis de Cambanis (fl. 14B%54), Alexander de Imola (1424-1477), Petrusipiis
Corneus (d. 1492), Nicolaus Salicetus (d. 1493priae Mayno (1435-1519), Philippus Decius (14545)53
Nicolaus Everardus/Everaerts (1462-1532), Boériid69-1539), Aegidius Bossius (1487-1546), Petrus
Rebuffus (1487-1557), Andreas Tiraquellus (14888)5%arolus Molinaeus (1500-1566), Marcus Antonius
Natta (1500-1599), Aimone Cravetta (1504-1569)nJeapon (1505-1590), Ferdinandus Vasquius (15127156
Diego Covarruvias y Leyva (1512-1577), Julius C$afd525-1575), Jean Bodin (1530-1596) and Jacobus
Menochius (1532-1607).

* These categories are described in: Cawifia,“Consilia: il modello di Andrea Alciato. Tipologie
formali e argomentative fra mos italicus e mosigadi’, Clio@Themis. Revue électronique d’histoire du dgoit
(2015), nr. 7.

!> Those seven treatises can be found in: Kinschotiude rescriptis gratiae a supremo Brabantiae
senatu nomine Ducis concedi solitis tractatus, VRuven, apud loannem Oliverium et Corn. Coenésten
1633:1. An Brabantia sit patria luris scripti, et quo mo a lurisdictione Imperiali per Bullam auream sit
exempta. Il. De praestantia et auctoritate SendBuabantiae. Ill. De Remissionibus homicidiorum, cum
Explicatione Constitutionis Caroli V. an. MDXLI. .I¥De solutionum induciis. V. De securitate corpoki$. De
legitimationibus. VII. De licentia testandi auttali disponendi de Feudis.

® Henne, A., and Wauters,, Histoire de la ville de Bruxelles. 1, Bruxelles, Libriarie encyclopédique
de Périchon, 1845, p. 524 mentions similar foraath$ by abbeys and convents in the same pdra8:février
[1580], le magistrat se conformant aux opinions sggipar le large conseil et les nations, le 29laatile 4
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new Catholic magistrate refused to pay back thah.ldOn 11 February 1588, the
chapter of Saint-Gudula therefore claimed repaymeith the Council of Brabant
against the mayor, aldermen and city council ofsBels. The chapter of Saint-Gudula
asked Hendrik van Kinschot to write a consultatiosupport its claim$’ Even though
the printed edition did not mention any other stgnas, the original hand-written
version of Kinschot'sresponsumadditionally contains the signatures of three iothe
advocates at the Council of Brabahthe consultation dates from 20 August 1589.

The post-war rectors of the city of Brussels haghiad that they were not bound
by that loan agreement. They claimed that the @Geltg who illegitimately formed the
magistrate at the time of the rebellion, had neduthe money lent to the advantage of
the city, but only for military purposes, and thosfurther their rebellious cause. The
post-war rectors could not — at least that is whay argued - be held responsible for
the rebels’ reprehensible behavidtr.

Kinschot knew that this was a particularly sensitigpic, which could possibly
be harmful to public peace. Nevertheless, he sseisat the chapter of Saint-Gudula
should not become the victim thereof and shouldillmved to defend its right. He

juillet de I'année précédente, résolut d’emprunt@:000 florins du Rhin sur les abbayes et les coisvd.es
obligations de cet emprunt, conclu pour le termeddax ans, furent signées le 5 avril suiva@imilar actions
were taken in the following years. It is certaior instance, that in order to finance the Calvipistachers, the
Brussels magistrate decided on 11 May 1582 toaseilities on ecclesiastical goods. See: Mar@ef,Het
protestantisme te Brussel onder de ‘calvinistisRbpubliek’, ca. 1577-1585Etat et Religion aux XVe et XVle
siécles / Staat en Religie in de’&6 16 eeuw[Handelingen van het colloquium te Brussel vantal® oktober
1984] (W.P. Blockmans and H. Van Nuffel, eds.), &mis, 1986, pp. 236-237.

" The question was whether the Catholic city of Bels was bound by the loan agreement entered into
by the (Calvinist-led) magistrate in 1580 and tfame, whether it had to repay the loan to the ofapt Saint-
Gudula. See: Kinschotius, HResponsa sive consilia juriBrussels, Johannes Mommartii, 1653, resp. 553°1
pr.: An videlicet ii, qui mense Februario anno Domini MXXX publica Magistratus, aliorumque membrorum,
fuere usi functione, mutui tunc temporis receptjuat extorti cautione Capitulo tradita, potuerintredem
civitatem ad praefati mutui restitutionem adstringe

8 The three other signatories were Mathijs FabritHijs Craesbeke and Franchois Van der Doncq.
Fabri was registered aglvocatuson 16 August 1585. Mathijs Craesbeke — whose sauldvalso become an
advocatus- and Van der Doncq both becamévocatusat the Council of Brabant on 20 August 1585. See:
Nauwelaers, JHlistoire des avocats au souverain Conseil de Bralafi, Bruxelles, 1947, pp. 19-20.

% The original consultation, as well as another haritten copy thereof, can be found in the Belgian
State Archives in Brussels (Anderlecht), Old arehof the capitular church of Saint-Michael and S&ndula
(Oud archief van de kapittelkerk van Sint-Michiel &imt-Goedelg nr. 1807. Unfortunately, the documents
inside that folder have not been classified. Theital consultation mentions on its closing palgetiuum iuris
pro d. decano et capitulo ecclesie collegiate dedule oppidi Bruxellensis, actoribus seu, impetitars,
contra magistratum seu rectores eiusdem oppidi 8tersis reos et citato§ he hand-written copy states on its
closing page20. Aug. 1589 Copie. Motiuum iuris pro d. decana@agpitulo Bruxellensi impetrantibus contra
magistratum Bruxellense citatum.

2 BSA-Anderlecht, Old archive Saint-Gudula, nr. 18030 contains a copy of the conclusions by the
counterparty, with the following title&Copie. Memorien voer de borgmeesteren scepenenRaidé deser stadt
van Bruessele gedaighde tegen den deken ende avateden capitulen van Sinter Goedelen kercke bimleen
selven stadt impetrantet nr. I, the Calvinist leaders were called ‘gsators’: Welcke regeringhe duerende
deze troublen ende rebellie feytelyck is geusutppmreest tegen d’oudt hercommen ende gebruyckAt ny.

1, it is stated that the fortification of the gitvalls was meant to suppress the Catholic religind to hold off
the legitimate prince(...) dat die voirsz. fortificatie wordde gedaen vetdruckinghen ende optirpatie vande
catholycke religie ende tot uuytweeringhe vandeindervanden Landen (.. At nr. XI, the defendants clearly
state not to be boun@®ulcx dat de tegenwordighe regeerders der voittsat ©ft het corpus derselver voer
egheene schulden en zyn convenibel dewelcke zomatgren ghecontracteert zyn ten tyde vanden ghemdsse
troublen alswanneer dairthenteyt wordden gheusutpgegde ghene die hen voer hoofden vande selvblgou
hadden opgheworpen (...).

L Kinschotius,Responsa sive consilia juri$653, resp. 55, f°153r.: Cuius investigatio licet in pace
publica, rebus omnibus pacatis, et reconciliaticaePrincipe obtenta, odiosa videri possit, ea tanticto
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develops three main arguments. First, the old nraggsitself had caused the rebellion.
Second, a change of members of the magistrateigncbancil does not entail a change
of the city as a whole. Third, the city has toifuls private law obligations. Then, our
consiliator addresses two counterarguments: (i) the city dit pmofit from the loan
agreement and (ii) a mandate to commit a delichcame presumed. Furthermore,
Kinschot develops two subsidiary arguments: (i) ¢thapter of Saint-Gudula acted out
of fear and (ii) the post-war city of Brussels d¢oungs to levy taxes created during the
rebellion. Finally, he discusses some judicial pdsnts that had been invoked by the
counterparty. In what follows, all those argumenilt be developed.

3.2 Delict of the city at the origin of the rebellbn

First of all, Kinschot pleads for a thorough inwgation of the origin of the
rebellion. It must be investigated whether those Wwhd served in the magistrate on
appointment of the Crown or in another legitimaishion before 1580 and before the
time of this loan agreement, had not laid the faimhs for the rebellion themselves;
and whether they in fact should not be called ttigirml rebels ¢riginarii rebelles.??
He is convinced that the city of Brussels is indezsponsible for that rebellion.

By a decree published in 1576, the States of Bitadwaah the States-General had
taken arms against the King and after the shortstice of the First Union of Brussels
with Don Juan of Austria (9 January 1577) the wezame even more ferociotisThe
city of Brussels had — by means of its publicly @pped delegates — both in the States-
General and in the States of Brabant always agrped all kinds of extraordinary taxes
to support the war, and had paid all of them. Tihelad appointed new prefects of the
guardians furgerwacht and taken many similar actions. Those measurdshhemed
the common good Although this is not mentioned in Kinschot's coltation,
historical literature has further shown that the @atholic) magistrate already applied
the measures against heretics very leniently as%vel

Capitulo imputanda non est, postquam necessaris jsmi defensione huc adigatur, ut pro praecipudufu
argumenti capite praemittere oporteat.

2 bid., nr. 1:Spectandum igitur hic est, an ii, qui ex Princiglioque delectu legitimo, religione adhuc
integra, ante annum 1580 mutuique indicti tempasiquam membra huius civitatis, publico munere fuuait,
vera subsecutae rebellionis non injecerint fundaaesut satius originarii rebelles dici possunt.

#bid., nr. 1:Et certe ingenue, quisquis est, confiteatur opdsiet), ab anno 1576, publicaforiginal
version:publicd non modo Brabantiae, sed et Ordinum Generaliunmtedeccontra Regem arma adsumpta, et
aliquantisper composito per D. Joann. Austriacungot®, ea denuo majori, quam antea, ferocitate prae
fuisse.Probably, as far as this first decree is concerneférence is made to the Pacification of Ghen8 of
November 1576. For an overview on that topic, see X.,Opstand en Pacificatie in de Lage Landen. Bijdrage
tot de studie van de Pacificatie van Géyierslagboek van het Tweedaags Colloquium bij ahonderdste
verjaring van de Pacificatie van Gent], Gent, 19¥Be original consultation as well as a hand-wmnitt®py
thereof (BSA-Anderlecht, Old archive St. Gudula, b807) refer to the year 1566 instead of 1576,ctwhi
probably was a writing failure corrected by thetedi

24 Kinschotius,Responsa sive consilia jufi$653, resp. 55, °153, nr. In confesso enim apud omnes
est, civitatem hanc per suos, ad hoc publice depsitadam in Ordinum Generalium, quam Brabantiaeteoe
confessum ab eo tempore habuisse continuum, onmigygitiatis membra frequentissime ad collectarugdli b
sustinendi causa, indictionem convocata fuisse;dissensisse, satisfecisse, Praefectos excubiaouostitisse,
et innumera ejus generis acta, si dicere fas estpgtrasseHinc plebis exorta est auctoritas, et tristis atque
infelix Reipublicae status subsecutus &3h the strengthening of theurgerwacht see: Marnef, G./Het
protestantisme te Brussel onder de ‘calvinistiggbpubliek’, ca. 1577-1585", pp. 260-261.

% Guido Marnefrefers, for example, to a complaint by th®ssaardof Brabant in 1572 that the local
government did not apply those rules: Marnef, ‘Glet protestantisme te Brussel onder de ‘calvia@dte
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If an universitasor a city after common consultation acts wrongfultg act
should be considered a delict by the city itsetie imputability of a delictonvocato
consilioto theuniversitasor city as such, was a common argument indseeommune
Kinschot founded his claim on several learned agthlike Bartolus de Saxoferrato
(1313-13573°, Petrus Philippus Cornels Julius Clarus (1525-1578)and Andreas
Gaill (1526-1587)°. Whereas some discussion existed on whether irititaof a
delict to a city required a formal convocation, alicc committed after common
consultation was according to theommunis opinioalways imputed to the city.
Incidentally, a similar reasoning was also applied the Church: a preceding
consultation was one of the exceptions to the daabregula iuristhat a delict of a
prelate should not harm the Churéh.

Republiek’, ca. 1577-1585", pp. 236-237. On p. 2¥@rnefadds that in 1578 the aldermen did not react to a
complaint by some Catholic noblemen in order to algphthe Pacification of Ghent and to reject the
“Religionsvrede” as it had been proposed by thaderiof Orange. On 18 September 1578, a ‘religicat/r
was agreed upon between the magistrate, the cstlviand archduke Matthias in Antwerp. Brede Raadnd
the 9 Nations had not been consulted.

% Bartolus de Saxoferratdn secundam Digesti Novi partem commentarilisrino, 1577, ad D.
48.19.16.10,8 Nonnumquamnr. 9, f° 200v:veritas est ista, quod tunc videtur facere unitassi quando
deliberato, proposito, et consilio hoc facit, aliasn dicitur facere universitas, sed dicuntur fazsmguli.

2" Corneus, P. PhConsilia Venezia, 1582, vol. 4, cons. 224, f© 209r-21&pezially nr. 4. In this
consultation, the Perugian jurist Corneus, alsowknas Pier Filippo della Corgna argued that evethout
common consultation, an action by all or the m&ooff the citizens, should be considered an adhefcity:
qguod etiam si non praecessit deliberatio, teneniversitas eo ipso quod omnes de universitatemasbr pars
fecit: quia in dubio nomine universitatis fecisséeiliguntur. For a biography of Corneus, see: Maturantius, F.,
“Vita Petri Philippi Cornei Perusini”Virorum qui superiori nostroque seculo eruditionedectrina illustres
atque memorabiles fuerunt Vitae iamprimum in hotuline collectagJ. Fichard, ed.), Frankfurt am Main,
Christian Egenolph, 1536, f°76v-79v.

% The reference in the printed edition of Kinschattnsultation is incomplete. The original version
correctly refers to: Clarius, Qpera omnia quae quidem hactenus per auctoremcentuedita suntFrankfurt
am Main, 1576Liber quintus receptarum sententiarygquaestiol6, nr. 8, f°132. Contrary to Cornetlslius
Clarus seems to have required a prior consultats®d si omnes de collegio, vel universitate, noreyiea
consilii deliberatione committerent aliquod delictutunc non punitur ipsa universitas, sive collegiwsed illi,
qui deliquerunt tamquam singuli.

9 Galll, A., De pace publica et eius violatoribus, atque prgsisisive bannitis imperiiK6ln, Johannes
Gymnicus, 1586, Liber 2, cap. 9, f°251-264. Thispmter deals with the ban on a citgo(nmunitas sive
universitag as a whole. In nr. 4, Galill states that this pd¥#eg convocation of the citizens is necess&ad ut
delictum a communitate, vel civitate commissum e$satur, necesse est, quod convocata universitaté,
convocatis civibus per sonitum campanae, tubae, alieim modum consuetum, deliberate, consulto, et
communicato consilio delictum perpetratum, paxquélipa violata sit: non enim sufficit totam civium
multitudinem, etiam explicato et levato vexillo vipublicam inferre, aut homicidium committere, nisi
convocationis solennitas praecesserit, et unanwonisensu, atque in forma universitatis arma sumpsealias
non ut universitas, sed ut singuli fecisse dicunte makes reference to D. 3.4, municipegUIpianus, 8 ad
edictum); D. 3.4.3Nulli (Ulpianus, 9 ad edictum) and D. 3.4Sicut municipunfUlpianus, 10 ad edictum), as
well as to D. 43.24.15.3 Si in sepulchr@UIpianus, 71 ad edictum) (especially to the wardsymuni consilin
Also some comments of Bartolus and Abbas Panormstane referred to.

%0 Theregula iurisconcerned can be found in the last title ofltheer Sextusf Boniface VIII (1298) as
regula76: Delictum personae non debet redundare in detrinranficclesiaeThe liability of theuniversitasor
ecclesiain case of a preceding consultation had alrea@y lmentioned earlier by the 12th-century decretists
like Rufinusad C.16 q.6. See: Rufinus von Bologna (Magister Rif)jnGumma Decretorur(H. Singer, ed.),
Aalen, Scientia Verlag, 1963, p. 366. An early caentary by Dinus de Mugello (1253 — ca. 1303yequla76
and theGlossa ordinariaby Giovanni d’Andrea (ca. 1270 — 1348) the same rule of law also mention that
exception. See: Dinus Mugellanu&actatus super regulis iuris in SextBaris, lehan Petit, 1508d regulam
76; X., Sextus Liber Decretalium cum epitomis, divisionjbetsglossa ordinaria Domini loannis Andreae, ...
Lyon, apud Hugonem a Porta, et Antonium Vincentid®59,ad regulam76, p. 455. It became the common
argument to explain thiex lubemus nullanfC. 1.2.10), which seemingly contradicted tregula iuris In C.
1.2.10, a ship of a church was confiscated duax@vasion.
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3.3 Continuity of a city

Let us now consider the second main argument, whrecounsellors address
the issuavhether the defendant in this case is the sameasithe one at the time of the
rebellion and the conclusion of the loan agreemén¢ defendants had indeed pointed
at the succession of members of the magistrateotiret officials®* However, such a
succession does not constitute a new collegeiversitas An universitasremains one
and the same, even though part of or even alsohgmbers have changed.

This doctrine of the continuity of theniversitas— even if no members were left
— was already present in the ordinary gloss and éenctbmmentaries of Bartolus and
Baldus. Jacques de Révigny (d. 1296), Bartolusthleg had linked this theory to a
hereditas iacensan abandoned inheritanteKinschot does not refer to that theory. As
corroboration of his statement, he refers insteaskveral other passages in the Digest.
Famous is Ulpian’s paragraph decurionibus according to which aaniversitaseven
retains its status, if there is only one member>feln Alfenus’ lex Proponebatuit is
added that even if all judges in a procedure aemgéd in the course of the procedure,
it still remains the same process; and even it 4fd® years all citizens of a certain city
have been replaced, the city still remains the sdnkénschot further refers to a
consultation by the aforementioned Corneus, whos udee same Roman law
fragments®

Even if all rebels had died, the theory of two eliént cities would not hold, as
Kinschot deduces from a passage at the end of Nallbancto Geminiano’s treatise on
bans® In that passage, Nellus, a 15th-century lawyenfforence, discusses whether
a ban against a city can still be enforced afterdbath of all citizens that had lived at
the time the ban was pronounced. It is true — I$edtated with reference to Bartolls

31 Kinschotius Responsa sive consilia juri$653, resp. 55, 153, nr. Zuius si qua diversitatis ratio
allegari possit, desumenda foret ex succedaneaoparam, magistratu alioque publico munere fungentiu
mutatione See nr. Xl of the defendants’ joinder in folder 8807 (BSA-Anderlecht, Old archive Saint-Gudula).

%2 For the development of this theory, see: Mehr, Sdgietas und universitas. Rémischrechtliche
Institute im Unternehmensgesellschaftsrecht vor01@orschungen zur Neueren Privatrechtsgeschichte],
Koln/Weimar/Wien, Boéhlau, 2008, pp. 216-221. Jasquie Révigny referred to D. 46.1.2Rjortuo
(Florentinus, 8 institutionum) and to D. 41.1.8kereditas(Ulpianus, 7 disputationum).

%D. 3.4.7.2 8 In decurionibugUIpianus, 10 ad edictumn decurionibus vel aliis universitatibus nihil
refert, utrum omnes idem maneant an pars maneabweles immutati sint. Sed si universitas ad unusht,re
magis admittitur posse eum convenire et convemiin ius omnium in unum recciderit et stet nomen
universitatis.

% D. 5.1.76,Proponebatur(Alfenus, 6 digestorum)Alfenus makes a comparison with the continuous
change of our own human bodi€3uod si quis putaret partibus commutatis aliam riéeni, fore ut ex eius
ratione nos ipsi non idem essemus qui abhinc anissémus, propterea quod, ut philosophi dicerentjubus
particulis minimis constiteremus, hae cottidie @stno corpore decederent aliaeque extrinsecus mradocum
accederent. Quapropter cuius rei species eademistenst, rem quoque eandem esse existimari.

% Corneus, P. PhGonsilia, Venezia, 1582, vol. 3, cons. 22, num. 11, f°43v-40n the basis of the
same passages in the Digest (D. 3.4.7.2 and Di&j,1Corneustates (nr. 11)ipsa autem communitas semper
fuit una et eadem, licet homines ipsius quotidigokentur.This consultation concerned an annuity promised by
a city (either Teramo or Terriivitas Interannensj)sto a diocese many years before the dispute opakment
thereof arose.

% Nellus a Sancto Geminiandractatus insignis de Bannifid.yon, haeredes lacobi Giuntae, 1550,
Tempus3, Pars 2quaestiol6, f°173r-v.

37 In this case, Kinschot just copies the authoritiesd by Nellus. He refers to: Bartolus de Saxuaiier,

In secundam Digesti Novi partem commentafiarino, 1577ad D. 50.1.27.28 Celsugnot § Domicilium as is
inaccurately stated by Kinschot), f° 233v. Thisgaag discusses whethecigitas can lose its rights, when all
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that when every member of amiversitashas died, theiniversitascomes to an end.
However, he argued with reference to fragments ftoenRoman jurists Ulpidh and
Alfenus® that this theory is only valid, if those membeasé died before at least one of
them had been replac&tAs mentioned earlier, according to the theoryhefttereditas
iacens some learned lawyers — like Jacques de Révigtlyought that even if no
members of anniversitaswere left, it could still revivé®

Whatever the solution in case no members weredefity is always marked by
a continuous succession of citizens. As some ofrtembers of the Brussels magistrate
had already been replaced before all the old mesnbad died, thauniversitasof
Brussels had clearly remained one and the sameedhdKinschot's position is in
accordance with historical research: the evolutiowards a so-called Calvinist
Republic of Brussels went slowly. On 24 June 1%/8ew magistrate was elected, but
that magistrate still mainly consisted of Cathaliéd the same time, however, the
moderate Calvinist Olivier van den Tympel (1540-36@vas nominated governor of
Brussels and led the powerful War Coun@o¢logsraad.*’ Between 1580 and 1585,
the Calvinist influence on the Brussels magistbeteame even strongét.

It does not make any difference either, if betwdenbeginning of the rebellion
and the reconciliation with the prince, an interm&zl magistrate had been created
illegitimately and without the consent of the CroffrAlthough this magistrate might
have lacked authority, its acts should still be uel to theuniversitasthat had given
the occasion to start the rebellion. Those who Hmeen appointed at the magistrate by
the prince, do not suddenly constitute a naviversitasonce they start a rebellion.
Otherwise, any rebellion of a city would bea@ntradictio in terminisin that case, there

citizens have left the city and have not all gaméhe same place. Bartolus answers in the affii@aikeference
is also madeo D. 3.4.7,Sicut in which especially the aforementioned 8& @lecurionibu} is interesting.
Bartolus, however, did state that amiversitascould revive, once it received new members: MehySBcietas
und universitasp. 218, especially footnote 1206 overthere.

% D. 7.1.68Vetus fuit quaesti¢UIpianus, 17 ad Sabinum)his fragment questions whether offspring
of a female slave or of cattle belonged toukafructuarius Especially D. 7.1.68.%& Planeis important for our
case:Plane si gregis vel armenti sit usus fructus legatiebebit ex adgnatis gregem supplere, id estdorh
capitum defunctorumAccording tot his paragraph, the offspring grdijugplaces its ancestors.

%9D. 5.1.76 Proponebatur(Alfenus, 6 digestorum). This fragment had beestusefore as well.

0 Nellus a Sancto Geminiaribractatus insignis de Banniti§173r: Adverte, quia istud esset verum, si
ante omnium mortem nullus alius fuisset in collegibstitutus. Tunc enim verum est, quod dissolsta e
universitas per mortem omnium, et sic bannum extinc(...) Si autem, ut plerunque contingit, uno onmrt
alius subrogatur, et sic de singulis, licet omniéisqui tempore banni vivebant, mortui sint, tameadem est
universitas.

“! For the development of this theory, see: MehrSRgietas und universitapp. 216-221. Jacques de
Révigny’s references are to D. 46.1.22 and to D1.34.

“2 Henne, A., and Wauters,., Histoire de la ville de Bruxelled. 1, 1845, p. 51Was very positive
about Olivier Van den TympeCet officier, d’'un caractére hardi et entreprenaétait tout dévoué au prince
d’'Orange: protestant, il favorisa de tout son poinde nouveau culte, et plus d’'une fois pourtanpiit les
catholiques sous sa sauvegarde; soldat, il se raodne bravoure a toute épreuve; capitaine, il Idgp,
pendant toute la durée de son commandement, destdadjui, employés sur un plus vaste théatre, dents
placé au rang de nos grands guerriers.

43 Marnef, G.,“Het protestantisme te Brussel onder de ‘calvistdte Republiek’, ca. 1577-1585", p.
246. See for a list of magistrates: Henne, A., ¥raliters, A.Histoire de la ville de Bruxelled. 2, 1845, pp.
539-540.

4 Such an argument was made by the defendants in aferementionedMemorien voer den
borgmeesteren..(BSA-Anderlecht, Old archive Saint-Gudula, nr. 180@r. XXIX: Maer is ter contrarien
warachtich dat deselve (als nyet aenghestelt gewsesle byden prince vanden lande die des alleecthima
heeft) ende dat oyck den keuse van stadts wegeemiggedaen geweest byden wettighe leden dersgadt /
gelyck dat naevolgende doudt ghebruyck by herconemde privilegien behoirde te geschieden (...).
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would indeed be no need for reconciliation with gréence either, as the city or its
corpuswould be seen separately from the rebels. Pradtocenstance the capitulation
treaty between the duke of Parma and the three emsnalb Brussels of 10 March 1585,
has shown that such a theory cannot be upfield.

Additional elements make the imputability even miikely. First, in this case,
both the Governor-General and the CommissionetiseoSenate of Brabant would have
recognized the magistrate. Moreover, even the peigelf had attributed authority to
the magistrate, as they continued to file petitigasffragig. Kinschot, therefore,
concludes that this intermediate magistrate hach bheeognized by all those who
constituted the cit§® He supported his claim with consultations by Piilis Deciu¥,
as well as by his own contemporary Jacobus MenedHit32-1607¥. Both stated that
the administrators of a city represent the citgash. Decius founded his argument on
Bartolus’ commentary as well as on tiygossa ordinarid@® Even though that
intermediate magistrate was not legitimate vissathie Crown, it enjoyed legitimacy
from the point of view of the city amiversitas™

3.4 Private transactions in a city that is occupiethy an enemy

In 1580 — Kinschot continues in his third main angunt — the city of Brussels
was occupied by enemies. In that case, legal puwesdhould not take into account the

“5 Kinschotius,Responsa sive consilia juri¢653, resp. 55, 153, nr. Adioqui enim ipsa nunquam
civitas aut universitas rebellionem committeretar@t iis casibus, supra relatis, quibus manifeste jdecisum
est, universitatem rebellionis noxam incurrisse¢ medulgentia aut reconciliatione Principis indigset, si
civitas ipsa aut ejus corpus a rebellibus separatim admitteretAt the signing of the capitulation treaty with
the duke of Parma on 10 March 1585, the three mesvdfehe city of Brussels were respectively repnésd by
(i) the mayors, aldermemeceveursand council of the city of Brussels; (ii) the lsrdnd citizens of th@/ijden
Raedt- sometimes also call®&rede Raagand (iii) the nine nations.

“ |bid., f°154, nr. 5:Et nihilominus semper Praefecti aut Gubernatorisigalis, Commissariorum
guoque Senatus Brabantiae, pro tempore existeatisjuod magis est, populi ipsius cum assuetis agifér
intervenit auctoritas; subsecuta denique publicdh éjusdem Magistratus recognitio per omnes illgsi ipsam
constituunt civitatemAs Governor-General, reference is probably made teArchduke Matthias of Habsburg
(who later became Holy Roman Emperor), but his gumeship-general was never accepted by the Crown.

" Decius, Ph.Consiliorum sive responsorutomus Il, Venezia, 1575, cons. 404, nr. 3, f°6Bamera
Apostolica intelligitur pro officialibus, qui haberadministrationem Camerae; sicut civitas intelligi pro
ancianis, et prioribus, quibus administratio citiacommittitur.Deciusrepeats this comment in cons. 407, nr.
8, f°68r and addst idem dicitur de concilio generali civitatis, quo tota civitas representatuin cons. 528, nr.
1, °187v, he repeatQuia concilium generale repraesentat totam civitate

8 The printed editions of Kinschot's consultatiorentined an inadequate reference to Menochius’
consilium124, but both hand-written versions correctly nefdrto Menochius].,Consiliorum sive responsorum
liber secundusFrankfurt am Main, sumtibus Haeredum Andreae Wkdt loan. Gymnici, 1594cons.134,
f°101r., nr. 14:Nam civitas intelligitur pro Ancianis et Prioribusc Decurionibus ipsius civitatis, ut inquit
Bartolus (...) qui et illud subiungit, Consilium geale ipsius Civitatis repraesentare ipsam Civitatem

4% Bartolus de Saxoferratdn secundam partem Digesti Veteris CommentaBasel, 1588 ad D.
12.1.33 Principalibus f° 60, nr. 3:Quaero, An tales officiales possint accipere peammimutuo pro civitate, vel
dare? (...) Quidam dicunt indistincte quod sic (...pdjuntellige in his, quibus committitur administiat
reipublicae, ut in prioribus, antianis, et similisu Alii vero officiales, quibus sola executio idligtionis
committitur, hoc non possunt: ut Potestas, Capitsnet similesHere, Bartolus states that administrators of a
city can receive money lent in name of the cityfdRence is also made to: Accursi@pssa in Codicem
Venezia, 1488 (anastatic reprint: Juris ltalicitdigae Instituto Taurinensis Universitatis, ex offia Erasmiana,
1968), f°266v. ad C. 8.52.ZonsuetudinisThe gloss states that if the majority of the mermlof auniversitas
agrees upon an act, this act is considered to he Hg theuniversitasitself. The gloss does not deal with the
representative institutions of a city.

% Kinschotius,Responsa sive consilia juyid653, resp. 55, f°154, nr. Ruare licet non respectu
Principis, tamen ipsius Civitatis aut universitaitiguitu legitimus debet dici Magistratus.
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law of the legitimate prince, whose interests waoe at stake in this case anyway, but
instead should apply the rules of civil and canaw toncerning possessors or quasi-
possessors- This means that the citizens of Brussels were, msiter of fact, no longer
subject to the Crown, but came under the jurisoiichf the quasi-possessor of the city,
namely the rebels-led magistrafeSimilarly, someone who does not have a right of
patronage, but is a quasi-possessor of such g hgbtin fact a stronger position than
the owner to propose a candidate for an ecclesi#stifice>*

This reasoning is further supported by the termthefcapitulation of the city of
Brussels on 10 March 1585 Art. 4°° of that treaty stipulates that sentences, decrees,
provisional measures and actsita/ the Council of Brabant, the feudal court and the
Brussels magistrate during the rebellion were yagllong as the parties in the case had
been present and had not opposed the jurisdicfittimose courts and provided that their
right of appeal or revision was not prejudic&drhis is particularly important: such
sentences and decrees directly concern the jutisdiovhich normally pertains
completely to the prince and which cannot be esectiwithout the prince’s authority.

If even those sentences have been declared valildeirterms of the capitulatiom,

L |bid., f°154, nr. 6-7:Hinc fit, quod, civitate a tyranno vel hostibus opata, in jurisdictionis
exercitio, praesertim inter praesentes, non consitlg jus legitimi Principis (cujus etiam hoc casiihil
interest) sed quod lex et canon hujusmodi exergitissessoribus concessere (...), quemadmodum igoqui
habet jus, est tamen in quasi possessione juri@patus, justo in jure praesentandi praevalet piiefario.

%2 Reference is made to Bossius, Aractatus varii qui omnem fere criminalem materiamcellenti
doctrina complectuntur ..Lyon, apud haeredes lacobi lunctae, 1566D#t.crimine laesae majestati®232-
257, in particular f°247, nr. 82: (...Jlesierant esse subditi, quia quo ad exercendansdigionem de
proprietate iurisdictionis non est disputandum

%3 Reference is again made to Bossius, TAactatus varii .., tit. De crimine laesae majestatif247,
nr. 83:(...) si patronus habet ius et alius non, sed haheisgpossessionem iuris patronatus, quod officium
praesentandi spectat possessori et non proprietdiiss example is taken from Nicolaus de Tedeschishiras
Panormitanus (1386-14455;,ommentaria in tertium Decretalium libryntomus VI, Venezia, 1617ad X.
3.38.19, Consultationibus f°184v-185r, especially nr. 2Ad validitatem praesentationis sufficit quod
praesentans sit in possessione iuris praesentandi

* The capitulation treaty of Brussels (10 March 158&s been published in: Anselmo, Rlaccaeten,
Ordonnantien, Landt-charters, Blyde Incomsten, igien, ende Instructien by de Princen van desdeNe
landen, aen de Inghesetenen van Brabandt, Vlaendmrde andere Provincien, 't sedert t' laer M.CC.XX
Antwerp, Hendrick Aertssens, Cammerstraet indeewlittlie, 1648, part 1, book 5, title 1, chapter f£8,10-
164: Articles et Conditions du traicté arresté et coneltre Monseigneur le Prince de Parme, Plaisance et
Lieutenant, Gouverneur et Capitaine General dessRigypardeca, au nom du Roy d’ Espaigne, commedBuc
Brabant, d'une part, et la Ville de Bruxelles d’eatle X. de Mars 1583.thank Bram De Ridder (FWO/KU
Leuven) for this reference.

5 Art. 4 Capitulation of Brussel€Que pour éviter confusion, toutes procédures encamoges, et
sentences rendues, par ceux qui ont tenu le CorseBrabant, par la Cour féodale, par le Magistréd,
Chambre d’Uccle, et autres cours subalternes, ecénex qui ont ésté présens, et advoué leur jurati¢tseront
vaillables, avec les exécutions y ensuyvies, ataotres decretz, octroiz, provisions, et actepeddans de leur
auctorité, et iurisdiction, ordinaire et accoustuméien entendu que les condempnez pourront, sildaon
semble, se pourveoir par voye de révision d'appgbrmation, ou autre ordinaire, ausquels sansiclifté,
seront accordées les clauses de relief, comme aadsira le mesme a ceux de ladicte Ville, comsesentences
rendues pardeca. Et quant a celles que I'on a repaludeffault ou contumace, d’une part ou d’autrentre les
absens, les condempnez seront oyz, et réintégrégueshactions, et exceptions, du moins soubs lénée
relief.

*% Kinschotius,Responsa sive consilia juri¢653, resp. 55, f°154, nr. 7. If such a provisias not
introduced in the treaty, judgments by rebel-letharities were not valid, see: Petrus Gudeli(ilE50-1619),
De iure pacis commentariu&oln, Johannes Busaeus, 1663, caput 8, nr. 8; fftgesta a talibus confirmentur,
expresso pacto opus eSee also: LesaffeR., “An Early Treatise on Peace Treaties: Petrus GodsIBetween
Roman Law and Modern Practicdurnal of Legal Histor23/3 (2002), p. 238.
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fortiori the city of Brussels should also respect its owimape contracts that do not
harm any right of the superiof.

3.5 Response to two counterarguments

After his three main arguments, Kinschot resporad$wio counterarguments.
First, the defendants stated that the city was bolynd by that loan if the money had
been used to its advantage, with reference to Wiplax Civitas®® However, Kinschot
refutes this argument, in case the very city ocdsancil had received the money lent,
and not an individual person claiming to be thg'sirepresentative. Indeed, a city
council represents the city as a whole. In thaecBsairtolus correctly stated that it did
not matter whether the money was used to the henfeffie city>’As Jason de Mayno
adds: a city can commit a delict and can also liself by concluding contracts.
Ulpian’s statement in théex Civitasis only relevant, if the administrator who has
concluded the loan agreement, did not have anypysafficient mandate. In the case at
hand, however, the receipt and the promise oftutistn of the money lent, as well as
its guarantee cautio, were not given only by one administrator, but thg three
members of the city who represented the city ashalev Therefore, the chapter of
Saint-Gudula did not have to prove that the monag veally used to the advantage of
the city of Brussels. Consequently, it is uselesstlie defendants to invoke that the
money lent was only used for the fortification bétcity and for other rebellious acts.
The city had the complete disposal of that monleg;dhapter of Saint-Gudula did not
have any say in the use of that sum. Moreoverhef ¢hapter would have dared to
contradict the rebellious leaders, it would haverba great danger, as the rebels were
in power at that timé*

A second counterargument invoked by the defendamis that a mandate for the
commission of a delict could not be presumed. lpsut of their claim they referred to

>" Kinschotius Responsa sive consilia jufi$653, resp. 55, f°154, nr. 8.

8 D. 12.1.27 Civitas (Ulpianus, 10 ad edictum{ivitas mutui datione obligari potest, si ad uliem
eius pecuniae versae sunt: alioquin ipsi soli goitcaxerunt, non civitas tenebunturhe defendants indeed
referred to thidex Civitasin their first subsidiary argument, in case the @wluwould consider the Catholic
magistrate as a successor of the Calvinist Bnee genomen de redenen hier voeren verhaelt waasserende
(...) zoe en zoude het corpus vander stadt evenviedgoleeninghe in questien nyet connen geseedht of
verstaen wordden verbonden oft verobligeert te/ayisi pecunie essent converse in rem et utilitat@ritatis /
ut est textus in |. Civitas (...3ee for this quoteCopie. Memorien voer de borgmeesteretin.BSA-Anderlecht,
Old archive Saint-Gudula, nr. 1807.

% Bartolus de Saxoferratdn secundam partem Digesti Veteris CommentaBasel, 1588 ad D.
12.1.27,Civitas f°53-54, nr. 8:nisi ipsa universitas fuerit praesens ad mutuumpieadum: quia tunc cessat
ratio huius legisIn principle, proof of usage in the advantagehef city is necessary, unless ti@versitaswas
present at the occasion of the loan agreement.oAsdfation of his claim, Bartolus refers to D. 4.2,%
Animadvertendum He continues in nrs. 12-14. If the loan has bgigan to the administrator of the city in the
presence of the college, no further proof is neargsdf the loan had been agreed upon with the adtnator in
the absence of the college, it must at least beeprdhat the city was in need of a loan. If the emofent had
instead been given to someone who could not legitiy represent the city, usage to the advantagleeo€ity
had to be proven explicitly.

% Jason de MayndGommentaria in secundam partem Digesti Vetevisnezia, 149%d D. 12.1.27,
Civitas num. 4, versicSecundo principalitersi ipsa civitas seu consilium quod totam civitatepraesentat
contrahat mutuum quod non habet locum ista lex.cTemm civitas indistincte obligaretur ex mutuoisttid
probat duplici fundamento. Primo quod si civitadigatur delinquendo ergo et contrahendo, etc.

®1 Kinschotius, Responsa sive consilia jurid653, resp. 55, f°154, nr. 1@Quinimo si quicquam
contradixissent, in magno se omnium rebellium dhigicre constituissent, quorum tunc in muniis publici
potiores partes erant.
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a fragment by the Roman jurist Paulus on the pogito reclaim money that had been
unduly paid by a mandataf§As a subtle reprimand to the lawyers of the diipschot
stated that the defendants had probably bettetrcmbesd their argument on the basis of
the decretalCum ad sedenof Pope Innocent Iff, as well as other fragments by
Bartolu$* and Baldu®. Anyway — Kinschot immediately added — our casesdnot
concern an act by mandate at all, but a propeofatte city, as is clear from the receipt
and the promise to repay the money lent by theethitembers. Therefore, a discussion
on a possible mandate was pointless.

3.6 First subsidiary argument: forced character ofthe loan agreement

In principle, the aforementioned arguments shouldfice. Nevertheless,
subordinately, Kinschot also argued that the chiapiteSaint-Gudula had entered into
the loan agreement out of fé4rPresumably — but Kinschot does not give any Betai
fear might have been relevant in case the judges welined to requalify the loan
agreement as a donation. In such a case, fear méyl® been a ground for nullity of
that donatiorf’

Moreover, ourconsiliator was convinced that no donation had taken place. No
one was presumed to act out of generosity in tiofiescessity® In 1580, the financial
situation of the chapter of Saint-Gudula was veag.bThe continuous war of the last
four years had destroyed many of their goods. ¢ty tdendrik van Kinschot wrote, they

2D, 12.6.6,Si procurator(Paulus, 3 ad Sabinum). The defendants indeed @rguer. VIl of the
aforementionedCopie. Memorien voor de borgmeeste(BSA-Anderlecht, Old archive Saint-Gudula, nr. 1807
that the chapter should instead reclaim its momeynfthe previous members of the magistrate as tgriva
personsiEnde daeromme zoe de magistraten oft luiden regeendander steden hen daerinne vergheten oft
hunne commissien ende eedt zyn te buyten gaenglegysozy nae recht schuldich ende gehouden tselve i
hunnen privaten name te verantwoirden ende daermsatiuldich inne te staen / ende nyet het corpusieman
stadt daer eenich sulck exces zoude mogen gelyeuBart. ad (...) I. Si procurator (...).

63 X. 2.13.15,Cum ad sedenin this decretal, it is stated that iaterdictum unde vshould not be used
against someone whose mandatary acted wrongftitlyisiwrongful act was not part of the mandate has not
been ratified afterwards.

% Bartolus de Saxoferrattn primam partem Digesti Novi Commentarizasel, 1588 ad [D. 39.4.18,
Familiag], f°142:(...) Quaeritur, An scholaris ex delicto famuli seii,dominus pro delicto familiaris teneatur?
Dyn. dicit, quod non regulariter (...) Sed veritas ista, quod quando quis praeponit familiam adaddiin, et
ipsa deliquit circa officium sibi commissum, tueaetur. (...) Sed si deliquit extra id, ad quod p@e@tur, non
tenetur. (...) Et eodem modo dico teneri rectoresatam de delicto familiae, quam secum ducunt. This,
Bartolus states that if a delict is committed algsdf the mandate, the principal is not bound.

% Baldus de UbaldisConsiliorum, sive responsorum volumen primi#enezia, 1575, con88, nr. 7/8,
f°30v-31r; Mandatum ad delictum non praesumitur, nisi probetinschot (or the editor of his consilia)
wrongly refers to cons. 98 vol. 7.

% For the relevant passage, see: KinschoResponsa sive consilia jufi$653, resp. 55, f°154, nr. 11:
Et propterea inquirendum non est, an metu extattatsigatio, sive non; cujus tamen non deficerailyatio, si
eam in decisione causae requiri contingaur consiliatordoes not mention why fear would have been relevant.

®7 Kinschot does not clarify whether he considerett ferelative or an absolute ground of nullity. ISuc
was a very debated issue in the juridical and tigichl debates of his time. See: Decock, Wigologians and
Contract Law. The Moral Transformation of the lusnimune (ca. 1500-165(Q)egal History Library 9 —
Studies in the History of Private Law 4], Leidef]13, pp.216-274.

% D. 34.4.18 Rem legatanfModestinus, 8 differentiarum), which contains ftase tum nemo in
necessitatibus liberalis exsistatAccursius,Glossa in Digestum Vetu¥enezia, 1488 (anastatic reprint: Juris
Italici Historiae Instituto Taurinensis Universitt Mario Viora, ex officina Erasmiana, 1969), f&3ad D.
23.3.66,Si ususfructusnam in necessitatibus nemo liberalis exsistat.
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should have received credit themselves insteadoviging credit®® By giving a loan in
those difficult circumstances, the canons of theptér of Saint-Gudula had chosen the
minor evil’® With difficulty they succeeded in collecting theoney for the loan that

was asked for by the rebels. Thus, they protetted brnaments, church bells and other

ecclesiastical goods that were under constantttbfedundering’*

Although the post-war leaders of Brussels could bet held personally
responsible for that behaviour, the city as a wivades liable for what had been done
gualitate quaby its previous representatives. Hendrik Kinschotsses again that the
universitasor city of Brussels has not changed. The pre-rmethagistrate had given
the occasion for the rebellion, which means thateapress approbation of the loan
agreement after the capitulation was not neces§arysupport this claim, Kinschot
referred to several authors. According to the Gerjnast Andreas Gaill, there was no
need for a declaratory sentence in caséssufiurepunishment£? Hieronymus Gigans,
also known as Girolamo Giganti (fl. 1464-1473), edldhat a rebellious act could be
tacitly ratified by the behaviour of the citizéhsas it could also be found in the
Decisionesof Piemont by Octavianus Cacheranus (d. 1889hough Kinschot also
referred to Bartolus, this reference is less uraljoas the latter seemed to require an
approbation without specifying that this approbaticould be implicit® Therefore,
Kinschot and his co-signatories argued that the-was magistrate was obliged to
repay the money lent.

3.7 Second subsidiary argument: continuation of taes by the Catholic city

A second subsidiary argument is based on Artioké #he capitulation treaty of
Brussels’® This article allowed the magistrate to continue tlvy of taxes that had

% Kinschotius, Responsa sive consilia juyid653, resp. 55, 154, nr. 1Ruamvis sola Capituli
necessitas (...) tunc a quadriennio, propter continbelli motus, bonorumque omnium devastationenugoti
subveniri, quam pecuniam aliis mutuo erogare pastat.

0'D. 44.4.9,Si procurator rei(Paulus, 32 ad edictum), according to whiatpiter accepta pecunia
iustius penes eum est qui deceptus sit quam gepdesccursius,Glossa in Digestum Novyrwenezia, 1488
(anastatic reprint: Juris Italici Historiae InstauTaurinensis Universitatis, Mario Viora, ex offia Erasmiana,
1969), f°136v ad D. 44.4.Si procurator rej v° iustius:de duobus malis minus malum est eligendum.

Kinschotius,Responsa sive consilia jurid¢653, resp. 55, f°155, nr. 1Ba praefati Domini Capitulares, ad
conservanda ornamenta, campanas, et caetera Eaeldsbna, quae rapinae quotidianae periculo, propter
odium Ecclesiasticorum, tunc subjecta erant, tandiemc undique collectam summo labore pecuniamadtivit
mutuo dare coacti sunt.

2 Gaill, De paceliber 2, caput3, °201-210.

3 Gigans Tractatus de crimine laesae maiestatigon, Sebastianus Bartolomaeus Honoratus, 1857, t
De rebell, quaestiol2, num. 4, f°397Quinimo licet delictum fieret non convocato comsilsi tamen causam
successivam habeat, ut et in rebellione, et gueaa, similibus propter tolerantiam universitatis, ac
communitatis delictum, quasi tacite ratificatuGigans referred in his turn to Joannes Andrea¢ruPale
Ancharano, Felynus Sandaeus and Albertus Brunastitassed that if the city has to pay a fine,gheds of the
innocent citizens are not to be confiscated.

™ Cacheranus, ODecisiones Sacri Senatus Pedemontagon, 1579 decisio138, num. 9/10, f°345:
Inducta et probata rebellio in dictum Comitem, quaam habeat causam successivam obligat univezsitat
nec requiritur congregatio consilii.

> Bartolus de Saxoferratdn secundam Digesti Novi partem commentariliarino, 1577, ad D.
48.19.16.108 Nonnumquamnr. 9, f° 200v:non dicatur delinquere universitas, si deliberation precesserit
(...). Puto tamen quod posset sequi ratihabitio: gsofficeret ad puniendum universitatearlier in the same
commentary, the continuity of amiversitass stressed.

® Art. 6 Capitulation of Brussel€Et ores que I'on désireroit, que toutes ImpositjoBsbelles, et
exactions levées durant ces troubles, peusserg estées et abolies, pour soulager le pauvre peugbléuy
donner moyen de respirer: Toutefois I'on conseqtee pour payement des rentes, et autres leurs elsaeg

257



GLOSSAE. European Journal of Global History 13 @01

been introduced at the time of the rebellion toecdlie war expenses. This continuation
of the levy of taxes should be used to pay offdbbts of the citydour payement des
rentes, et autres leurs charges, et debt€d course, the city of Brussels was not
allowed any longer to pay to enemies or rebels teatained in war against the
Crown!” According to Kinschot, those who enjoy the frfghe rebellion, should also
bear the burden and fulfill the obligations undee tontracts that had been concluded
during that period® The defendants, however, stated that Art. 6 of dhgitulation
agreemgnt only concerned debts that had been dmttlny the city in a legitimate
fashion.

Kinschot refuted this reasoning based on seve@inaents. First, to support
their claim of illegitimacy of the loan agreemethie defendants had only referred to the
fact that it had been concluded at the time ofréteellion and that the money had been
used to further the rebellious cause. Yet, rebelsahowed to enter into agreements and
the chapter cannot be blamed for the use of theepas it had no say in that matter.
Secondly, even though it was clear from the outsstthe money would be used for the
military reinforcement of the city, if the chapt®ould have contradicted, it would have
put itself in great dangé&f. Therefore, no action should be given against ¢nelér for
the abuse by the borrower of the money férithirdly, the reinforcement of the city in
itself should not be considered as a lbadsaas such. It is not up to the plaintiffs to

debtes, ils pourront continuer les moyens générparjculiers, et autres, ayans présentement cosass pour
ce devoir lever nouvel octroy, pourveu toutesfais tps payemens ne se facent a ceux qui seroninénoe
continueront la guerre contre sa Majesté, et Idiesj et Provinces de son obéissance: Le tout pegjadice des
privilégiez, et iusques a ce, que autrement paviagesté y soit ordonné.

" Kinschotius,Responsa sive consilia jurid653, resp. 55, f°155, nr. 1#dque eo minus, quod in
conditionibus deditionis huius oppidi art. 6 eidéfagistratui publicarum impositionum et collectarugquyae
tempore rebellionis ad sustinenda belli onera eigsessum sunt indicta, permissa sit continuatioy gebita
contracta exsolvere possint; ita tamen, ut nullat fsolutio hostibus aut rebellibus, in bello contRegiam
Majestatem permanentibus.

8 Reference is made to thegula iuris from the final title of the Digest: D. 50.17.18ecundum
naturam (Paulus 3 ad SabinumBecundum naturam est commoda cuiusque rei eum, SRERM sequentur
incommoda See alsdDurand, G.,Speculum iudicialeBasel, 1574 (anastatic reprint: Scientia Verlaglen,
1975),pars4, Tit. De feudis § quomodoquaestiod, nr. 22in fine, f° 319:quia res cum onere suo transit (...) et
quia ad quem pertinent commoda, ad eum @fith reference to the aforementionegjula iuris In this passage
Durand discussed whether sons of a bondsiam@ were obliged to fulfill theoperatheir father owed to the
feudal lord. Durand answers affirmatively. Intenegly, Kinschot did not refer to the similar canare of law,
based omegula55 of the final titleDe regulis iurisof theLiber Sextudy Boniface VIII (1298)Qui sentit onus,
sentire debet commodum et econtra.

" Kinschotius,Responsa sive consilia juyi$653, resp. 55, f°155, nr. 1Rro cujus evasione nihil aliud
objicitur, quam dictum deditionis sextum articulmon aliter, quam de legitimis debitis, a civitatergolvendis,
intelligi.

8 |bid.: Nam primo, illegitimi debiti non alia per citatoatio allegatur, quam quod tempore et in actum
rebellionis mutuum datum et conversum fuerit, gmidime ejusdem potest impedire exactionem: quiatpra
id, quod rebellibus contrahere interdictum non sit,quod civitas ipsa contrahendo liberam ejushabuerit
dispositionem, ut supra demonstratum est, in patestapituli non fuit, mutuum citra majus malumrdetare,
aut in aliam causam conversionem ejusdem procurare

8 |bid.: Deinde quamvis muniendae civitatis praetextu, auictgratus et favorabilis videbatur,
syngrapha ex beneplacito civitatis concepta sioigtur tamen, an haec vera extorti mutui causaifueui
etiam majori cum discrimine actoribus contradiceefas fuisset.

8 According to Kinschot, théex Si quis cum scirdtom Julian is not applicable to the case at hand.
See: D. 41.4.85i quis cum scireflulianus, 2 ex Minicio) In the final part of this fragment, it is statdwht the
purchase of a slave from someone of whom it wasvknthat he most certainly would use the money for
luxurious reasons, is null and void. Maybe, Kindchanted to anticipate a possible counterargumgnthb
respondents, but the aforementiorédpie. Memorien voer den borgmeesteren(in.BSA-Anderlecht, Old
archive Saint-Gudula, nr. 1807) does not confisiie by the defendants.
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investigate what the borrower will use the monay*fd=ourthly, if the reinforcement of
the city at that time seemed to have been of nmaigcintent, Kinschot stressed that this
argument did not count anymore after the capittatreaty, which allowed for the
continuation of the taxes which had been leviednduthe rebellion. This treaty only
made an exception for debts to rebels and enéthiél.other debts had to be paid,
even if they had been contracted at the time ofréellion. That was precisely the
reason for the continued levy of the ta%e&or the payment of older debts, the old
taxes and annuities would have sufficed. Finalle defendants argued that the
capitulation treaty allows the city to only pay difie debts it wanted to pay off. Thus,
the city was willing to pay back the money that teedn extorted from the citizens of
Brussels shortly before the capitulation. In théeddants’ view, those loans had been
given in order to speed up the negotiations fompitalation of the city® Kinschot
considered this argument to be untrue. The matgst@ad all public officers and
important military men of Brussels at the time loé fatter extortion, had always tried to
postpone the capitulatii. Kinschot was convinced of another reason for this
willingness to repay the latter debts: favouritismost of the functionaries of the
magistrate after the capitulation, as well as sahéheir friends, had suffered from
those extortions themselves and wanted to get cosagien for their own lossés.

Therefore, the chapter of Saint-Gudula should Ipaidethe debt. It cannot be
blamed for taking part in the rebellion at all, &ese the canons did not form part of the
government dorpug of the city of Brussel& In fact, a cleric who commits a delict
against his natural prince, cannot be punishedé&®-majesté anyway.However, this
latter argument should not be developed any furtherit is crystal-clear that the
rebellion was directed both against the prince agalnst the clergy.

8 Kinschotius,Responsa sive consilia juyi4653, resp. 55, f°155, nr. 1Braeterea munitio civitatis
per se pro mala non potest reputari causa; sed rgtiane civitas eam procurarit, actoribus investiglum non
fuit.

8 |bid.: Denique reconciliatione obtenta, si quid in munitomali animi fuit, id penitus abolitum et
extinctum fuit: adeo quidem, ut ad persolutionenrerom, ex rebellione originem habentium, praefata
collectarum et impositionum sit admissa continuatiollis etiam debitis exceptis, praeter ea, quabeillibus
aut hostibus debentur.

8 Ibid., nr. 16:Alioqui nulla hujus continuationis ratio fuissetyra praecipuum civitatis aes alienum
suam ex rebellione originem habeat, cujus loconetra tunc indicta tolerantur.

% Kinschot and his co-signatories refer to nr. X)0flthe Copie. Memorien voor den borgmeesteren ...
(GSA-Anderlecht, Old archive Saint-Gudula, nr. 180¥hich states that those payments were meanispeld
the heretic soldiers out of the city and to reitestsbedience to the King:..) want segghen daertegens de voirsz.
gedaighde (...) dat tselve huevelgeldt wordde opg#ivranlancx voerden date vander reductie desert gtath
de heretycken soldaten ende andere uuyter stachytgene / ende deselve stadt te moghen brengesr ded
ghehoirsaemheyt ende ghebiedt van zynen Maiesteit.

87 Ibid.: Quod quam sit a veritate alienum, cuilibet notur gsia Magistratus et alii, tunc publica
auctoritate pollentes, et praesidiarii milites, ghujus extorsionis auctores erant, nihil magis, muarbis
deditionem, protrahere conabantur.

8 |bid.: Alia igitur hujus solutae pecuniae est ratio, videt, quod plerique ex Magistratu, post
deditionem urbis, eodem extorsionis passivae mdaborarint, unde communiter sibi aut amicis solagmn
extortae pecuniae procurarunt.

8 Kinschot founds this claim on Baldus de Ubaldiisprimam Digesti Veteris partem Commentaria
Venezia, 1577, ad [D. 1.3.3Rge quibu, f°21v-25v; Baldus de Ubaldish Primum, Secundum et Tertium Cod.
Lib. Commentaria Venezia, 159%d [C. 1.3,De episcopis et clericisauthenticaStatuimug f°49v. The last
fragment is about thegrivilegia of the clergy. The exact relevance is not veryrclea

% First, Kinschot refers to Bossius, Aractatus varii .., tit. De crimine laesae majestatif§232-257,
especially f°247, nr. 86Clericus non committit hoc crimen contra dominunuraulaicum, quia non est ei
subditus He also refers to: JuliusL@rus, Opera omnia Sententiarum libeb, § Laesae majestatisum. 7,
f°67: revera post clericatum non possint vere dici subglisius Principis, non possunt dici contra eum
committere crimen laesae maiestatis.
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3.8 Discussion of precedents

As it is still the case today, also in the 16thtaey it was common to invoke
precedents. Thus, the city of Brussels had refeoddo recent sentences, rendered by
the Council of Brabantln the final part of the consultation, our counsedideal with
those recent cases.

The first sentence invoked by the defendants had bendered on 9 September
1586 against the heirs of Willem De Smet and toattheantage of the city of Brussels.
De Smet had been the financial administratentfneestgrin charge of the fortification
of Brussels under Calvinist rule. On 3 August 1588, had given account of his
administration to the magistrate of Brussels. Asdxpenses had exceeded his income,
the Calvinist magistrate had promised to repaydifference. Moreover, in April 1578,
in a successful attempt to attract a loan from ¢herch wardens of Molenbeek to
finance the fortification of the city, De Smet ahs colleague Jheronimus Vanden
Eynde” had also signed a personal bond of 600 guildetisase warden¥. De Smet's
heirs had claimed repayment by the city or at leasversion of their personal debt vis-
a-vis the church wardens of Molenbeek into a délthe new administrators of the city
so that Hendrik’s heirs themselves would no longediable. The church wardens of
Molenbeek opposed such a conversion, whereupomeke Calvinist administrators
decided to confiscate the personal bond, to destragd to give it back to De Smet’s
heirs. Nevertheless, after the Catholic reconquesi585, the church wardens of
Molenbeek filed a claim against De Smet’s heirdhenbasis of an authentic copy of the
destroyed bond; the heirs asked the city admingsao intervene. The Council of
Brabant rejected the latter request. The Cathobgistrate of Brussels was under no
obligation to pay the debt which its Calvinist pgedssors had promised to De Smet.
The magistrate of Brussels uses this sentencesighschapter of Saint-Gudufa.

Kinschot and his co-signatories, however, clearstinguish both cases. First,
Kinschot stresses that Willem De Smet was one @fntlost prominent rectors of the
city during the rebellion and that he had taken deeision of fortificatior?* That
decision had been prompted by malicious intenthSarcintent could — by way of an

%1 Jéréme or Jheronimus Van den Eynde was a depuhedtates-General, see: %econde partie du
catalogue des livres et manuscrits rares et préciele la bibliothéeque de feu M.r. Pierre-Philippe+Gtant
Lammens, dont la Vente aura lieu & Gand, le 21 etd839 ... Gent, 1839, where mention is made on p. 419
of an Instruction pour M.rs de Marnix, Seigneur de SaiAldegonde, Bernard de Mérode, Jérome van den
Eynde, Jan van Wercke, de Bloyer, Cornelis varSdieten, etc., députés des états-généraux versdee@and.

92 A copy of the extended sentence by the Coundilrabant in this case can also be found in folder nr
1807 (BSA-Anderlecht, Old archive of Saint-Gudubajth as title on the closing pag€opie. Vonnisse inden
Rade van Brabant gegeven voor die heeren rentmeastier stadt van Bruessele rescribenten / tegen /
d’erffgenaemen van wylen Willem de Smet suppliahb€hSeptembris 1586ccording to the narrative part of
that sentence, in 1578 the construction of citylsMadd become urgent in light of the rebels’ defeahe battle
of Gembloux in January 1578. See f{3:) om te helpen den noot vander selven fortiféchtlie alsdoen mits
der neerlaghe van Gemblours zeer was dringende (...)

% The aforementione@opie. Memorien voor den borgmeeste(@nBSA-Anderlecht, Old archive of
Saint-Gudula, nr. 1807) argues at nr. XXV thatlikeés of Willem De Smet had used similar arguménthiose
that have been put forward by the chapter of Saumula, but in vainEnde daeromme (...) dat de voirsz.
erfgenaemen De Smets (...) hen mette selve alledaldmen willen behelpen daermede impetranten ierdes
hen soecken ter behelpen (...) zoe en is daeropperbyove evenwel gheen regard genomen / maer gyn dy
nyettegenstaende als voere gecondempneert.

% In Henne, A., and Wauters, Ajstoire de la ville de Bruxelles. 1, 1845, he was not attributed such
a central role. Willem De Smet became member ofrthgistrate in 1579 (see t. 2, p. 539).
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exception — be invoked against the perpetrator élim§he chapter of Saint-Gudula on
the contrary, had never been part of the governwiethe city, nor had it anything to do
with the rebellion. Therefore, the canons could lm@tblamed for the city’s actiofi3.
Secondly, Willem De Smet had used violence and teagnsure the payment of his
claim. Upon his request, the Calvinist administratoad confiscated and destroyed the
bond which contained proof of De Smet's debt. Suaience was unacceptable.
Therefore, the Council of Brabant had decided tinatchurch wardens should still get a
repayment of the money lent by the heirs of WillB@ Smef® The chapter of Saint-
Gudula, which had decided to conclude the loaneagest out of fear for a greater evil,
had E5170t used any violence. Moreover, all three neambf the city had agreed to the
loan.

The second sentence concerns a case against Macdcly. On 15 July 1577,
Decochy had lent a sum of 5.200 guilders to GaSphetz, the tresurer-general of King
Philip I, who had promised to repay that sum witbne year. However, in February
1578 Willem de Smet, at that time mayor of Brussbekd asked the money from
Schetz, as it was needed for the fortificationed tity. At that occasion, the mayor,
aldermen and city council of Brussels had promigetemnities to Schetz in case
Decochy would claim restitution of the money lefstiter the reconquest of the city by
Farnese, Decochy had asked the heirs of Willem iDetSor restitution of the money.
The latter, however, had refused to pay. That iy Wkcochy decided on 26 August
1585 to file a claim with the Council of Brabantatst the city of Brussels. On 27 July
1586, a final attempt for reconciliation failed. Q8 November 1586, the Council of
Brabant finally rejected Decochy’s claim and condech him to the costs of the
procedure’® However, Kinschot argued that this sentence wasihocomparable to the
case at hand. Decochy had not granted any lodretoity, nor had the city provided for
any guarantee as to the repayment. The city hag mmised a compensation to
Dec%%hy’s debtor, Gaspar Schetz, if a new claimnagaGaspar would have been
filed.

3.9 Two final arguments

Like private persons, also cities are bound by slebhtracted at the time of a
rebellion, as Kinschot deduces from Roman law fragis of Gaiu¥® and Ulpiai®, as

% KinschotiusResponsa sive consilia juri$653, resp. 55, f°156, nr. 18.

% Kinschotius Responsa sive consilia juri$653, resp. 55, f°156, nr. 18ed eandem syngrapham per
civitatis quaestores sibi restitui curarunt, in frdem aedituorum, qui nihilominus in hoc Senatuesgrdgm de
mutui restitutione obtinuerunindeed, on 9 September 1586 the Council of Brateakared inadmissiblenyet
ontfanckbaer the request by the heirs of Willem De Smet faeimention of the administratorsefitmeesterén
of the city of Brussels.

" This argument was repeated in nr. XlIIl of anotjménder by the chapter of Saint-Gudula, written by
Henricus Loets, and found in the aforementionedeohr. 1807 (BSA-Anderlecht, Old archive Saint-Glagl,
with the following title: Copie. Memorien voor die deken ende capitulen viamtelS Goedelen kercke in
Bruessele impetranten tegen die borgermeestergresea ende Raidt vander stadt van Bruessele gatkaigh
1589.

% The aforementioned folder nr. 1807 (BSA-Anderlecid archive Saint-Gudula) contains a copy of
this sentence, with the following title on its dlog page:Vonnisse tusschen Marck Decochy commissaris
ordinaris van zynen Majesteit suppliant ten eenrende die stadt van Bruessele met derffgenaemesnwyl
Willems De Smet rescribenten, inden Rade van Btaj@ameesen opten xXbNovembris anno XUxxxvi
% KinschotiusResponsa sive consilia juyi$653, resp. 55, f°156, nr. 18.

10p . 50.16.16Fum qui vectiga{Gaius, 3 ad edictum provinciale).

191D, 50.16.17|nter publica(Ulpianus, 10 ad edictum).
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well as from a passage by Hieronymus Gig&nRegularly, cities use the law on
private persons: this would not be fair, if theyule not be bound by private debts
themselves®

Finally, the defendants referred to many other sl&dtich had been contracted
during the rebellion and which would make it impbksfor the city to repay the money
lent by the chapter of Saint-Gudula. Kinschot stess however, that most other debts
were not founded on a guarantee by the three mamifethe city {ria civitatis
membrd.!** Moreover, most of the debts contracted by the stege were not
preceded by a common consultation. Other debts wené&racted by private persons
and could not be considered debts of the '€yt was clear that there would not be that
many real creditors of the city for debts contrdalering the rebellion with the consent
of all members. Those claims would certainly nateed the income on the basis of the
continuation of the taxes, as allowed by the cégtditan treaty.

3.10 Conclusion

Although Kinschot's well-written consultation arguéhat the chapter of Saint
Gudula should get full repayment of the money wthitchad lent to the Calvinist-led
city of Brussels, the Council of Brabant was not fgdly convinced. At the end of
October 1589, it rendered an interlocutory sentemsking both parties to clarify
certain additional pointsppincten van officie Apparently however, long discussions
on those elements followed. It seems as if the Cibimas not rendered any definitive
sentence at all. Only on 8 January 1597 was the finally solved in a settlement
(accord) between both partid§®

4. Restitution of annuities and the interpretationof peace treaties

4.1 Introduction

102 Gigans Tractatus de crimine laesae maiestaliser 3, tit. De rebellibus quaestiol0, £°394-395. It
describes whether cities that have been occupidgragts should be called rebels. Giganswers this question
affirmatively if the majority of the citizens hageipported this change of power. In that case, ittesdose their
rights, in accordance with the same laws that ppi@ble to individualsEt in istis quo ad amissionem eorum
iurium idem servatur quod in privato.

103 Kinschotius,Responsa sive consilia juyi4653, resp. 55, f°156, nr. 1Regulariter civitates jure
privatorum utuntur: quod non fieret, si non aequeprivati, suis adstringerentur debitis.

194 According to the preface to the Capitulation ofuSisels, the three members of the city were
respectively represented by (i) the mayors, aldarmezeveursand council of the city of Brussels; (ii) the lerd
and citizens of th§Vijden Raedtand (iii) the nine nations.

195 KinschotiusResponsa sive consilia juri$653, resp. 55, 156, nr. 18nde non est, quod aliorum
debitorum, tempore rebellionis contractorum, obj@ctcrupulum injiciat, quia illa longe a praeserdebito
diversa sunt, tum propter defectum cautionis tritiitatis membrorum, tum quod multa alia in hadteite per
solum Magistratum, non convocato ejusdem Congilinde per privatos et alios tumultuarie et sediéi@esta
et acta sunt, in damnum absentium, et aliorum, queiitate aut ejus corpore facta dici nequeunt.

1% The folder nr. 1807 (BSA-Anderlecht, Old archivairg-Gudula) contains an untitled document with
the introductory wordsaterdag if octobris x¥xcii. This document contains a postscriptum which sefera
settlement of 8 January 15%iiernae opten VIl January 1597 heeft de stadt van Bruessele meépituten
seker accordt gemaect ende voluntarie gepasseddnirRade van Brabant opten voorsz. ¥Ilanuary /
aengaende den vrydom vanden wyn der clerge conepeker/ waermede dit proces uuyt ende te nyet is /
blyckende byden selven accordt daeraf Fierens dogédt.It seems, therefore, as if the conflict had bedwnesb
together with another one regarding tax exemptiomwine.
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On 17 August 1585, after a long siege of the chwiwerp capitulated. A
capitulation treaty was concluded between Alexardenese on the one hand and the
city of Antwerp on the other hand. The duke of Pakmas the stadholder, governor and
captain-general of the Spanish Low Countries aniedacn behalf of King Philip Il in
his capacity of duke of Brabat. In the preface to the treaty, it is stated thirdbng
negotiations, both parties have reached an agrdemmenthat the King has given his
consent® In Art. 5 of the capitulatiof!®, the duke of Parma promised to give back all
confiscated goods, even the alienated ones, whetieeg were situatetf® Moreover,
the article expressly referred to the claims atiestifor claims §ctien ende crediten die
noch in wesen si)nthat the Catholic majesty had not yet disposdédeide daer van
zijne Majesteit niet gedisponeert en heeft

A doubt arose concerning the interpretation of #nigle. Kinschot was asked to
write a consultation on the matter, which was laignlished asesponsun#?. Did this
promise also include those debts the King was bdiyndefore the rebellion, either as
debitor personalis or asdebitor hypothecariusdy reason of arantichresisor an
annuity?** The first subquestion — regarding the fiscdebitor personalis- seems
however to have been neglected in the consultatfothough Kinschotius did not
think of it as a difficult case — or did not wantgresent it as such -, he recognized that

197 The capitulation treaty has been published in Buttervliet, D. (ed.)Articulen, ende Conditien
vanden Tractate, aengegaen ende ghesloten tusstshétoocheyt vanden Prince van Parma, Plaisance, etc
Stadthoudere, Gouverneur ende Capiteyn Generadaleratanden van herwaerts overe, inden name vande
Coninclijcke Maiesteyt van Spaengien, als Hertoge Brabant, ende Merckgrave des heylichs Rijcxetare,
ende de stadt van Antwerpen ter ander sydatwerpen, 1585.

198 |hidem Sijnde ter weder zijden voorghevallen diverscherimhaden / hebben hun de voors.
Ghedeputeerde inden naem als boven / eyndelijcleeongenteert mette puncten ende articulen die sijne
Hoocheyt inden name van sijner Majesteit hun gdextéjc heeft gheconsenteert ende gheaccordeateiin
vueghen ende manieren hier na volgende ...

199 Art. 7 of the capitulation treaty contained a $émiprovision to the advantage of the King and the
clergy: Dat reciproquelijc de Coninck wederomme sal tretherijne demeynen / goederen / rechten ende actien
/ soo oock comen sullen in heure goederen / aaiwe crediten / alle Prelaten / Collegien / Capgéh /
Cloosters / Gods ende Gasthuysen / Gheestelijdetgan / ende generaelijck alle persoonen Geedtadinde
Weerlijck / publicque oft privaet / gevolcht hebtberde partye van zijne Maiesteyt / oft vertrockewepst
zijnde in neutrale Landen ...

110 Art. 5: Dat alle de voors. Borgeren / present ende absente boven dien de Inwoonderen aldaer
gheweest hebbende voor de reconciiatie vanden igigvi van Arthoys / Henegouwe / etc. wederow treden
selen volcomelijck ende vredelijck / tsedert deohdean dit Tractaet inde possessie ende ghebrugnkaile
henne goederen / tsij leenen / erffven / eygherié allodiale goederen oft andere / in wat plaeteader de
ghehoorsaemheyt van syner Majesteit de selve gheleign / midtsgaders van het Capitael van hunnet-Re
brieven / beseth / oft onbeseth. Nietteghenstaedige aenslaginghen / confiscatien / vercoopingenft/
alienatien / ghedaen ter contrarien / ende sondat lden van noode sy eenighe hantlichtinghe oft @nde
provisien te verwerven / dan dit teghenwoordichcta@t. Ende tselffde sal oock wesen vande actieie en
crediten die noch in wesen sijn / ende daer varediflajesteit niet gedisponeert en heeft. Wel-vergta dat de
absente / die sullen willen genieten van deffeat dik voors. tractaet / sullen moeten vertreckegt\syyants
landen binnen drye Maenden naer de publicatiendian / waer-inne oock begrepen zelen zijn alle &ngnde
Dorp-luyden van Brabandt die ter oorsaecken varedetoghe ende om de versekertheyt van hunne pegsoo
inde voors. stadt gheweken zifks rebels were not considerbdstes iustithey could only obtain restitution if
such an express provision of restitution had begae upon: LesaffetAn Early Treatise on Peace Treaties”,
p. 235.

1 The question, here, is about the rights of anesiitirantichresison certain goods, not necessarily
about the fruits that have been received duringcthdiscation. Although Jason de Mayno thought #ilafruits
should be given back, Alciatus and later Gudeliwase of the contrary opinion. Restitution clausesnmally
only relate to the goods themselves: Gudelinuf)®iure pacis commentariysaput 5, nr. 10, f°16.

112 Thjs can be deduced from the examples Kinschat testound his claim ofonfusio
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it had very important consequencé$Let us not forget that the Spanish Crown —
before the take-over by the Calvinists — had fotwedjhers and churches to grant loans
or credit, often in the form of the sale of anrestiand in return for some securities.
Could the Antwerp creditors, after the capitulatafrtheir city, enforce their rights on
those securities,e. their hypotheca@ndantichreseion the public domairt?

It must be noted from the outset thasponsund7 is largely inspired by an
earlier consultation on restitution after the Faaifon of Ghent of 8 November 1576,
Such substantial copying from earlier consultationssimilar topics was not unusual
among consiliatores™® Kinschot's earlier 8 responsumconcerned a probably non-
secured claim by Antonius Stralem against the Kwigch had been subject ¢onfusio
after the confiscation of Antonius’ goods, since tontractual claim upon the King had
now been transferred to the King himself.

In those consultations, Kinschot develops one naagument through a three-
step approach. In both cases, Kinschot first prahes even though a Roman law
confusio terminates a debt, such a debt can revive if dhesa for the confusio
disappears. In a second step, he establisheshiaestitution promised by the peace
treaty takes away theausafor the confusio Finally, he declares this restitution to be
applicable to annuities anahtichreseisas well, irrespective of their qualification as
immovables or movables.

4.2 Revival of a debt afterconfusio

As a result of the confiscation, both the claim #émel obligation following from
the same transaction were united in the same pensonmely the fisc. This is known in
Roman law agonfusig since the original debtor now became the credifdnis own
debt.Confusiois one of the traditional ways of termination afebt™'’ It seemsprima
facie as if a successive general restitution of goaalsnot revive an extinguished

113 KinschotiusResponsa sive consilia juri$653, resp. 47, £°137, nr. Blon tam difficilis, quam magni
momenti est quaestio, nobis ex conditionibus dmddiopidi Antverpiensis proposita, videlicet, astitutione
omnium bonorum, etiam alienatorum, quocumque Idta sint, nec non actionum et nominum, de quibus
Majestas Catholica non disposuit, restituta quogoenseantur credita, quorum eadem Majestas ante
rebellionem, secutamque confiscationem, debitor peasonalis tantum aut etiam hypothecarius peicnésin
vel constitutionem annui reditus?

14 Based on the printed consultation, it is uncleafote which court this case was pending: given
Henricus Kinschotius’ position as an advocatudiat@ouncil of Brabant, it is likely that, similar the previous
one on the Brussels’ loan, also this case was déthltoy that institution.

115 This first consultation has been published as,vasitesponsun® in the same volume: Kinschotius,
Responsa sive consilia juri$653, resp. 6, f°45-47. In that case too, thdiscation had been revoked by the
Pacification of Ghent. Consequently, the originilira revived. For more information on the Pacifioat of
Ghent, see.g: Baelde, M., and van Peteghem,‘Pg¢ Pacificatie van Gent (1576)Qpstand en Pacificatie in
de Lage Landen. Bijdrage tot de studie van de Ratié van GentGent, vzw Pacifikatie van Gent, 1976, pp. 1-
62. The complete text of the Pacification can bentbin: X., “De tekst van de Pacificatie van Gergtm
begeleidende documentei®pstand en Pacificatie in de Lage Landen. Bijdragtede studie van de Pacificatie
van GentGent, 1976, pp. 351-365.

116 See, for another examplepnsilium 45 and theadditio to the same consultation of Joannes
WamesiusResponsorum sive consiliorum ad ius forumque cpdginentium centuria quarta_euven, apud
viduam Henrici Hastenii, 1632, f°142-153. Theditio mainly consists of literal repetitions of the earli
consultation.

117D, 46.3.95.28 Aditio (Papinianus, 28 quaestionund)ditio hereditatis nonnumquam iure confundit
obligationem, veluti si creditor debitoris vel comtdebitor creditoris adierit hereditatemAfterwards, the
fragment discusses some other consequences oftamuer on debts. Furthermore, Kinschot refers td@1.47,

Si debitori(Papinianus 9 quaestionum)
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debt!® Nevertheless, Kinschot stresses that the consaigtion is the only right one.
If, for instance, theausafor the extinction of the debt has disappearedsamnetimes
even if some other just cause exists, an extingdistebt can revive”

Kinschot gave six examples from literature. (i)case a creditor acceeds to the
inheritance of his debtorgonfusio takes place. Nevertheless, after the sale of the
inheritance, the creditor regains his old claimjohthe can now file against the buyer
of the inheritancé? This example is further explained in a consultatly Corneud*

(i) Secondly, if a commutablegmmutabili$ acquisition of a certain immovable good
is resolved, a right of servitude or of mortgageives? (i) Thirdly, if the fisc is a
successor of both a creditor and a debtogaio hypothecarialoes not come to an end
by reason otonfusiq as such a succession was commutable. For thim,dkanschot
refers to Antonius Negusantius’ treatise on pledgesmortgageé®, as well as to some
fragments from the Digest? It is remarkable that those arguments are alldasereal
securities, not on personal ones. (iv) Fourth,radteescission of a contract or after a
restitutio in integrumhas been obtained, the original action is giverk b&qv) Fifth, a

18, 46.3.98.8§ Aream(Paulus, 15 quaestionum); D. 45.1.8%Sacran(Paulus, 72 ad edictum).

119 Kinschotius,Responsa sive consilia juyi$653, resp. 47, 2137, nr. 8erum, eo non obstante, aliud
de jure respondendum esse, certo existimamusnauitss modis resuscitatur debitum semel extincttessante
videlicet ratione extinctionis, aut casu specialel justa aliqua causa concurrent&his, he derives from:
Accursius,Glossa in Digestum Novyrad D. 46.3.98.8, 8ream v° in perpetuum(...) quod actio extincta etc.
(...) nisi subsit iusta causa ex qua aequitas subverniin praedictis specialibus: quod in idem reitid
Accursius.

120 Reference is made to D. 18.4.2.88Cum quigUlpianus, 49 ad Sabinum).

121 Corneus, P. PhGonsilia, vol. 3, cons. 14, f°28v-30v. This consultatioralsewith the sale of an
inheritance. It first discusses whether the buykethe inheritance could vindicate a piece of lahdtthad
previously formed part of the inheritance, but thad been alienated before the sales agreememe@or
answered negatively: only the price of that gooanfed part of the inheritance. Afterwards, he dedth the
guestion whether theedenscould file actions which he had before he inheritAccording to Corneughe
action can indeed be file@Quoniam de natura actus est, quod quando concebaereditas, censeatur actum,
qguod onus solvendi spectet ad eum, cui haereditss ¢onceditur, [C. 4.39.1 et C. 4.39.2]. Et nolusoquod
debet aliis, sed et quod debet ipsi haeredi conugdeel — ut aptius loquar — id quod debebatureantam actio
esset confusa, [D. 18.4.2.18, § Cum quis].

122D, 44.2.30.18 Latinus largus(Paulus, 14Quaestionum Especially interesting is the end of that
passage: (...)n proposita autem quaestione magis me illud mawetquid pignoris ius extinctum sit dominio
adquisito: neque enim potest pignus perseverareimmmonstituto creditoreln his commentary on this
fragment, Bartolus adds that a pledg@ug is indeed dissolved, if property had been acguperfectly and
irrevokably:Vera solutio est quando res efficitur perfecteretviocabiliter accipientis, tunc pignus extinguitur
secus si irrevocabiliter(sic!): quia acquisitio dominii non debet nocere creditonec pignus extinguitur.
Consequently, in case of a revocable acquisititnpledge is not extinguished.

123 Negosantius, ATractatus de pignoribus et hypothedi&lin, Constantinus Miinich, 165pars 5,
membruml, nr. 49, f°408-40%ticet in actione personali ita sit, in hypothecamst secus: quia licet creditor
succedat debitori hypotheca non confunditin. actio personaligs subject toconfusioin such a case, but an
actio hypothecaridas not. To found his claim Negosantitefers to Baldus de Ubaldib) vii. viii. ix. x. et xi.
Codicis libros CommentarjavVenezia, 1586 ad [C. 7.72.%j uxor tud, f°120, nr. 2:Quaero pone, habebam
obligatum reum inopem, et fideiussores divitescessi reo, et non feci inventarium, et sic confestactio
contra reum: nunquid fideiussores sunt liberati? \Etletur quod sic, quia confusum est principalegcer
accessorium. In contrarium videtur, quod licet reagimatur ab obligatione, tamen remanet obligatio
fideiussoris. Ista quaestio non habet dubium, goémfunditur obligatio fideiussoris, licet secus esin
hypothecaria

124D, 36.1.61 Debitor (Paulus, 4 quaestionum); D. 46.3.3&%ui pro te(Africanus, 7 quaestionum);
C. 2.3.7,Debitori (Imperator Antoninus); D. 44.2.30.8,Latinus largugPaulus, 14 quaestionum). Reference is
also made to Tiraquellus, AJommentaria in utroque retractu et municipali eheentionalj Venezia, 1562,
lign. 81 in verbis, Ou autres choses gl. 7 nrs76,1f° 33r-34r. The question is treated here, wéretlretractus
can be invoked in case asufructuariugeceives the ownership of this good.

125 Reference is made to commentaries on D. 31.860yorum(Papinianus, 1Quaestionuth In his
commentary on this fragment, Baldus writes thaesimguished debt can revive, if ordered by theefoaor if
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personal surety who is liberated from fear, is ad@und by the former obligatidf’®
(vi) Finally, if a woman who had terminated someaise’s obligation by way of
novatiq invokes the benefice of tlenatusconsultum Velleianuthe claim against the
first debtor revives?’ Therefore, the cause of the obligaticaysa obligationisshould
always be taken into account: if tlrausafalls away, the confused or terminated
obligation reviveg?®

4.3 Amnesty leads to disappearance of tleausa for the confiscation

Articles 1'% 2°° and 5 of the capitulation of Antwerp stipulatetttiee Crown
accepted all Antwerp citizens and inhabitants aglg@sals and subjects. Those articles
ensure a general and perpetual amnesty and liberdtr everything which had
happened in the past, which was very common in-&éttury peace treatié®" They
state as well that all goods will be returned, etrenalienated ones. In the Pacification
of Ghent, restitution was also agreed upon, evengh the alienated goods were not
fully included in that treaty>?

According to Kinschot, this means that in both saske causa for the
confiscation had fallen awdy” Our consiliator compares this situation to the so-called
ius postliminij the restauration of citizenship, property andtsgto a Roman citizen

equity requires it. See: Baldus de Ubaldisprimam et secundam Infortiati partem Commentaki@nezia,
1599,f°153.

126 4.2.10)llud verum(Gaius, 4 ad edictum provinciale)

27 |n responsumi7, reference is made to: “I. Similiter C. Ad S\elleian.”, but that is clearly a
mistake by the editor. The similar passagerdsponsumb refers instead to “l. Si mulier 16 D. Ad S.C.
Vellejan.”, which is equivalent to D. 16.1.18i mulier(lulianus, 4 ad Urseium Ferocen), fine: quia totam
obligationem senatus improbat et a praetore re#tityprior debitor creditori

128 Reference is made to Bartolus de Saxoferdatgprimam Digesti Veteris partem Commentaria
Turino, 1577 ad D. 2.14.3Quod dictum f°89r.: Cessante ratione legis, cessat ipsa lex (Thus, in the early
modern periodgcausahad become synonymous f@tio. In the Middle Agesgausadid not confer a causal link.
See: Waelkens, L., “La cause de D. 44,4,ZT§Yschrift voor Rechtsgeschiedeidis (2007), pp. 199-212.

129 Art. 1 Capitulation of Antwerp(...) Soo eest dat sijne Hoocheyt oock inden nameeleer / niet
tegenstaende alle voorleden saecken / de voorgham®meran Antwerpen wederomme ontfangt / ende wilt
tracteren in alle soeticheyt ende Vaderlijcke gatdrenheyt / als goede vassalen ende ondersétej.

130 Art. 2 Capitulation of Antwerp:Ende om wech te nemen ende weiren alle oorsaecken v
mistrouwicheyt ende dissidentie / soo accorde@resioors. Hoocheyt een eeuwich ende generael Raedde
vergetinghe van allen ende eenyeghelijcken vandesvBorgeren ende inwoonderen / aldaer iegenwabrdi
oft buyten der voors. Stadt wesende / mitsgadéza dengenen die hun aldaer nu zijn houdende génkerael
ende int particulier sonder eenige exceptie / hoéxta die soude mogen wesen / van alle d'excessen /
misbruycken / ongeregeltheden / misdaden Crimesakaenajestatis, ende andere by hunlieden gheduerend
dese troublen gecommitteert / hoe groot / swaardeevan wat qualiteyt de selve zijn / ofte ghehoustrude
moghen worden sonder eenighe uut te steken oftigieren / waer van de gedenckenisse vuyt endéete n
gedaen sal blyven / als van saecken die noyt ghetseh zijn / sonder dat sy des halven oyt ondérsoc
geinquieteert oft ghereprocheert sullen moghen ewordn wat manieren oft om wat oorsaecken dajtet.s)

131| esaffer, “An Early Treatise on Peace Treaties238.

132 Kinschotius,Responsa sive consilia juri4653, resp. 6, f°47, nr. 1&t quamvis haec plenissima
restitutio ex pace Gandensi non absolute censefaitta, respectu bonorum in tertium alienatorum, iy
satisfactionem horum, reservatam Commissariis ufaendeputandis (...)lhis is a reference to the procedure
of articles 18 and 19 of the Pacification of Ghent.

133 Kinschotius Responsa sive consilia juri$653, resp. 47, 137, nr. 8tqui cum primo, secundo, et
quinto articulis praefatae deditionis omnes civeineolae Antverpienses ex parte suae Majestatisp® sint,
tamqguam boni vasalli et subjecti, cum generaligpptua rerum omnium praeteritarum, quantumvis eriom,
oblivione et remissione, bonorumgque omnium, etiienatorum, restitutione, certum est, causam caofus
rediisse ad non causam
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who returned after he had been taken prisoner of & similar comparison to thieis
postliminii was made by the aforementioned jurist Girolamo @tiga his treatise on
lese-majesté. A convicted criminal lost his feudght of primogeniture. He got a son
after this conviction. If the convicted person fateceived princely pardon, his right of
primogeniture revived. His eldest son — althoughhle never been entitled to the
feudal succession before — became his feudal hest.like in case of thes postliminij

a restitution also implies the restitution of wharmehas been harmed by the original
condemnatiort®

4.4 Protection of third parties

In the learned literature, some discussion existedo whether goods that had
been alienated by the fisc to a third party couddrécuperated on the occasion of a
general restitution of good&® This question was only relevant fi@sponsund7 on the
capitulation of Antwerp. Imesponsun® on the Pacification of Ghent, this question did
not have to be raised, as no third party was irealv

Doubt only existed, if after the confiscation ardhiparty had acquired a
legitimate contractual right, not if that third parimmediately profited from the
confiscation itself. In the latter case, the thpeity forfeited his right anyway’ Baldus
explains this issue very clearly in his commentarthelex In quaestiondy way of the
following distinction: if a third party derives higght immediately from the act which is
rescinded because of the restitution, that paggddis right; if, however, a third party

derives his right from a separate act, he doeosetit**®

134 |_esaffer, “An Early Treatise on Peace Treaties234; Waelkens, LAmne adverso. Roman Legal
Heritage in European Culturd_euven, 2015, p. 198. For a general overviewhefids postliminiias far as the
property of goods was concerned, with referencdsoth civil and canon law, seeg: Rainer, M., “Zumius
postliminii an Sachen im Register Innozenz’ llIZeitschrift der Savigny-Stiftung fiir Rechtsgesdeich
Romanistische Abteilurp3 (1986), pp. 460-468.

13 Gigans Tractatus de crimine laesae maiestatjgaestio22, f°298-301, in particular 300, nrs. 4-6.
Gigans is of the opinion that after restitution tidest son, as well as the oldest grandson haveight to
feudal succession. First, an act of restitution esatke original act invalid, as if it had neveremlplace §ctus
restitutus pro non facto habedurSecondly, a restitution should be compared whta fiction of theius
postliminii (restitutio aequiparatur fictioni postliminii, et ahitur retro, et perinde habetur ac si nunquam
felonia commissa fuisgefTherefore, after such a pardon, the father/oldes is considered never to have been
condemned; therefore, his son/oldest grandson mgiteive it Operabitur ergo restitutio facta patri per
principem, quod sit ac si pater nunquam damnatissé; sed si nunquam pater damnatus fuisset, afijus
esset caput feudiln nr. 7, Gigansdds:quia restituto principaliter damnato restituitur e in consequentiam
eius damnatus fyit Gigantihimself refers to D. 28.3.6.18, QuatenuqUlIpianus, 10 ad Sabinum), where it is
stated that a last will of a prisoner of war is ealidated after his return. Further referencesudel Angelus and
Joannes de Imola at D. 28.5.8 alienum, § In extraneand C. 9.51.ih fine.

1% This discussion can be found in learned literatace C. 9.51.13,In quaestione(Imperator
Constantinus).

137 Kinschot deduced this from: C. 9.51.18,quaestiongD. 37.14.21Sive patronugHermogenianus,
3 iuris epitomarum) and D. 28.2.29%et quid si tantuniScabinus, 6 quaestionum).

138 Baldus de Ubaldis,In vii., viii., ix., x. et xi. Codicis libros commiaria, Venezia, 1586d C.
9.51.13,In quaestionef® 230v., nr. 5:Tertio opponitur sic, restitutio non porrigitur aifla, quae sunt tertio
acquisita, ut D. ad munic. De rescript. lib. vi. J.Ratio, quia concessio Principis plenam interptieaem
recipit, quantum ad iura ipsius principis, sed mqumntum de iure privati, ut l. ii 8 si quis a pripe, ne quid in
loco publico et extra, de auth. et usu pal. c. oomdtus. Ad praedicta est oppositio per ea, quapitgur, et
notantur ff. de lib. et posth. I. Gallus, § et ggidamen. Solutio: quaedam sunt, quae tertio acapur, ut illius
actus, qui postea rescinditur per restitutionemtuetc restitutio bene trahitur ad ista iura illit® acquisita. Et
ratio, quia per restitutionem causa acquisitioriss redit ad non causam, ita loquitur lex nostf@uidam sunt,
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Baldus added a second distinction, which was nattioeed by Kinschot. He
distinguished between restitution by way of gracé eestitution that is imposed by the
written law. In the first case, the third party v&de; in the second case, restitution also
implied that the third party lost his right Although a peace treaty is not normally
considered to be part of the written law, it is eocted by grace either. That might
explain Kinschot’s silence on this point.

More importantly, however, in the capitulation ohtverp, the prince himself
had expressly ordered that even goods that had dlesrated by the fisc in the course
of private transactions, should be returned. Theasnre was not taken to protect
certain private interests, but to secure the pyisiace-*° According to Kinschot, such a
reason of public peace should lead to a very broddrpretation of the term
‘restitution’.** If a third party has been enriched by reason isfalienation, an action
is also accorded against him to the extent of énischment. Therefore, a third party
can certainly not benefit from a mecenfusiq as — as far as that is concerned — the
third party only can found his claim on this conéison, which was a blameworthy one.

That confiscation has been nullified because oféleenciliation.

4.5 No specific protection for the fisc

The fisc has no stronger position in order to ughtite confusio which
temporarily terminated the prince’s debtsNeither can the fisc claim any rights based
on its status as heir during the confiscation. daljethe fisc is sometimes called a
successqras by reason of the confiscation the fisc recei@l goods, including all

guae non acquiruntur immediate ex illa causa, sed@o negotio, super quo non fit restitutio, etcdad illam
restitutionem non porrigitur, quia non reducit riggtio causam immediatam illius acquisitionis adhncausam,
et ita loquuntur contraria, ubi probatur ista disttio, et ista distinctio est casus |. nostrilbus, some state that
a restitution should not harm third parties who haquired those goods. A concession of the prihoeld get a
broad interpretation against the prince, but natirsgy a private party. However, t8eQuid si tamerseems to
contradict this principle. To solve this paradosldis makes the aforementioned distinction.

139 subsequently, Baldus solves an additional courgeraent by making a new distinction between
restitution by way of grace and restitution reqdibey written law. In the first case, the third yanas safe; in
the second case, restitution also implied the tharty’s loss of his right. Baldus de Ubaldls, vii., viii., ix., X.
et xi. Codicis libros commentarid/enezia, 158&d C. 9.51.13]n quaestionef® 230v., nr. 5:Sed contra hoc
opp. de . in causae, ff. de min. et in I. nonrestum de act. emp., ubi restitutio extendit sergejudicium tertii
habentis causam ab eo cuius ius rescinditur. Smlwutem loquimur in restitutione, quae procedit ragra
liberalitate, et de gratia, et loquitur |. nostraut de restitutione, quae procedit per viam iuGsif®i, quae est
necessaria, et tunc loquuntur iura contraria. Radiifferentiae est ista, quia restitutio quae proicgmbr viam
iuris scripti, inhaeret a primordio, ita quod iusansferentis ab initio non fuerit liberum, unde @mpotest
rescindi, arg. ff. de pig. I. lex vestigali, sedtitutio per viam gratie nunquam fit retro, et ides transferendi
retro fuit liberum, et ideo est revocabile arg.d& pig. I. si superatus, et in |. si a te, 8§ Wk excep. rei iud. et
facit I. i ff. de rebus eor. in ratione lite rei.

140 Kinschotius,Responsa sive consilia juri653, resp. 47, °138, nr. 1Quod maxime in nostro casu
dicendum est, cum etiam bona in privatis contradilisci alienata restitui jusserit Princeps, idgaen in
gratiam privatorum, sed propter pacem publicam.

141 Kinschot refers to: Baldus de Ubaldissctura super usibus feudorum: Commentum super Pace
Constantiage Pavia, Prothasius Bozolus, 149®,hoc quod ngsnrs. 2 et 3, f° 93v-95r; Nellus a Sancto
Geminiano;Tractatus insignis de Banniti¥empus 3, Pars 1, f°154v-164v.

142 Kinschotius,Responsa sive consilia juyi4653, resp. 47, °138, nr. 1Minus autem locupletari
debet ex sola confusione, quia ad ejusdem confiomatn nullum ex contractu tertii praejudicium ofjic, sed
unicus odiosae confiscationis praetextus, qua petach reconciliationem sublata, nihil apud fiscuthigjuris
religuum est, quo praefatam confusionem tueri possi
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a*®* However, the fisc is not a real hé&ff.If the confiscation has come

activaandpassiv
to an end, there is no longer any foundation toolgplthe confusio**®> The end of a
confiscation is not only negative news for the;fis@lso ends the fisc’s liability for the

passivawhichit had temporarily taken ovét®

4.6 Applicability of the previous reasoning on annities and antichreseis

The rules orconfusiowere applicable to personal actions, and thereferginly
also to secured debts, related to an annuity argichresis Kinschot uses two main
arguments for this extensive interpretation. Fitisg capitulation treaty itself referred
especially to annuitiesriitsgaders van hunne rentbrieven, beset oft onpedetondly,
in Antwerp and in the duchy of Brabant as a whatejuities an@ntichreseighat have
been recognized or constituted on the public domaie considered immovabl&¥.
They are therefore subject to the same rules asaBten feuds. Just like patrimonial
feuds — the restitution of which is expressly preadi in the capitulation —, such an
antichresisshould also be discharged by the prince afterctiygitulation*® As the

143 Reference is made to: Bossius, Factatus varii .., tit. De publicatione bonorunf°498 e.v., in
particular f°503-504, nr. 11-13. In nr. 11, Bossexplains that a fisc has to fulfil the hereditatyligations,
although he is not a real hebafnen in fisco res est clara, quod tenetur eo, dugaa in eum pervenerunt ad
onera haereditaria, licet etiam non sit haexebhis obligation to fulfill the obligations linkkto an asset is true
for everyone who receives all goods because afa [grovision Gon solum in fiscum, imo in quemlibet alium in
guem perveniunt omnia bona ex dispositione legissieunt debita, et credijtalt should be stressed that the fisc
is not a real heir, but takes the place of an (mein tamen fiscus est haeres proprie, sed habetar haeredik
Bossius refers, among others, to Joannes de Pkgeadded, by way of explanation, that a fisc $siecessor in
the goods, more than in the persqgudd non est haeres proprie, quia succedit potioisidquam personae
guando bona confiscantur

144 Kinschotius,Responsa sive consilia juri4653, resp. 47, 138, nr. 1Deficit enim qualitas veri
haeredis, quia hanc etiam durante confiscatione maipuit.

145 Similarly, a separation of goods also terminatesonfusioof an action against the heir, even to the
disadvantage of the fisc. See: D. 42.&g&iendum

146 °C. 9.51.3,Si debitor (Imperator Alexander Severus). Reference is alsoema: Bossius, A.,
Tractatus vatrii.., tit. De proclamate, quod fit bonis publicatizrs. 14-16, f°541-543Adverte tamen quia fiscus
guando bona publicantur, solus tenetur liberatoittee. (...) nihil amplius negotii habet cum creditirs suis,
nisi restitueretur ad bona, quia tunc etiam resitetur ad obligationes passivas. (...) Quando qustitgtur,
etiam tenetur primis creditoribus: quia actio naritfextincta, imo erat viva, sed penes fiscumyuigiestitutis
bonis, etiam actio passiva restituitur.

47 According to anotheconsiliator, Johannes Wamesius, annuities that had been wiedtupon a
piece of land were indeed to be considered immegalgven if the act of constitution of the annaibytained a
bearer clause, see: WamesiusR&sponsorum sive consiliorum ad ius forumque cpélginentium centuria
tertia, Leuven, apud viduam Henrici Hastenii, 168803-304.Paul van Christijnementions two judgments of
4 October 1593 and 18 March 1597 in which the G@maitncil of Malines had confirmed the immovablesta
of annuities to which dypothecawas linked, see: Christinaeus, Practicarum quaestionum rerumque in
supremis Belgarum curiis actarum et observatarunsisienes vol. 1, Antwerpen, ex officina Hieronymi
Verdussii, 1626decisio213,f°372, nr. 2. In Frisia, however, annuities were sometiessidered as a third
category, neither movable nor immovable, see: Jemran Sandd)ecisiones frisicae sive rerum in suprema
Frisiorum curia iudicatarum libri 5 Leeuwarden, Johannes Jansonius, 1639, libet. 4, tdef. 6, f°390:At
inspecta propria ipsorum natura, annui reditus maobiles nec immobiles sunt; sed, ut alia jura dicaes
tertiam bonorum speciem a bonis mobilibus et imfimis differentem constituunAn impressive overview of
the medieval and early modeius communditerature on this topic, can be found in: Andrdasaquellus,
Commentariorum de utroque retractu, municipali ehentionali quinta editioVenezia, apud Cominum de
Tridino Montisferrati, 1572, titDe retraict lignagier 81, glo. 6Rentes, Annui redity§22r-23v.

148 Kinschotius,Responsa sive consilia jufi653, resp. 47, °138, nr. 1&deo ut bona per antichresin
oppignorata sequantur in familiae erciscundae jimicommunem feudorum in Brabantia naturam; et pro
talibus a Principe debeant relevari, non secus qdauta patrimonialia, quorum restitutio expressiermissa
est, et proinde eadem in antichreseos, quae alidaudorum, restitutione est ratio.
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promise of restitution expressly included the aied immovable goods as well, also
the right ofantichresisshould be given back, even if the fisc would hakenated those
goods.

4.7 Subsidiary argument: officers of the fisc are a third parties

As was common in consultations, Kinschot immedjatatided a subsidiary
argument, in case the right ahtichresiswould not be considered an immovable good
by the court, but nothing more than a title to aiml anomen This was a relevant
distinction, as the terms of the capitulation relgag such claims were less far-reaching:
restitution ofnominawas only due if the prince had not yet alienateafrthi*®

However, even so, Kinschot was convinced that thens in question should
still be returned, as no disposal by the princebgr the fisc concerning those
antichreseisvas proven. It is true that the prince or the fiad ordered officers to take
hold of those domains, but such an order and tmsemuent administration did not
create a new situation. The administrators wer¢ @ificers or mandataries. Their
administration was in fact just the prince’s or flse’'s one. They were not considered
third parties and were not entitled to any spemiatection whatsoever?

4.8 Kinschot's conclusion

On the basis of all those arguments, Kinschot weawviaced that the judges — if
they decide in an objective and integer fashiorheukl hold that those personal and
hypothecary actions, as well as #rgichreseisvere included in the prince’s promise of
restitution. Every other interpretation would gaagt the wording of the capitulation.
Therefore, the Antwerp citizens and inhabitantsuthde able to enforce their claims
which stem from the credit agreements they condushelier with the Crown. As was
customary in 16th-century consultations, howevensihot did finish with the formula
meliori judicio semper salvt*

5. Conclusion

149 1bid., 139, nr. 15:Quinimo licet admittamus, absque ulla tamen coidess hanc antichresin
censeri personalem, atque ita reputari inter acéisret nomina, quorum restitutio ita demum factassh esse
sunt, et de quibus Princeps non disposuit.

1%0 Kinschotius,Responsa sive consilia juri$653, resp. 47, °139, nr. 18uae facta dici non potest eo
solo, quod Princeps sive fiscus durante confisca&tiqusserit haec dominia oppignorata apprehendi per
antiquos suos Officiales, qui talia dominia antenftecationem administrare solebant: hoc enim jussi
administratione inde subsequenti nihil innovatumt alii jus acquisitum est, cum tales administratre
Principis, sive ejus fisci, sint nudi officialestamandatarii, sive confiscationis ministri: et ptepea eorum
administratio non aliter censeri debet, quam sinedps aut fiscus propriis quodammodo, si id fievsget,
manibus, sine mutatione personae, bona adminigraset sic in eodem semper statu permansisserat:hgiec
administratio immediate processit ex sola configret, non autem ex contractu Principis vel fiscuoq
mediante jus tertio foret acquisitum, quod soluteradi deberet ex rationibus supra allegatis.

151 bid.: Ex quibus, si integre et omni semota affectionécamtium sit, praefata bonorum restitutione
dictas actiones personales et hypothecarias, atipsas antichreseis comprehensas esse, et aliudracont
Principis verborumque tractatus praesumptam symatnn vix ullo juris fundamento sustineri posséreipide
respondendum putamus, meliori judicio semper salvo.
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In turbulent times, Hendrik van Kinschot stood apthe rule of law: despite the
sensitiveness of the case, he chose to take ugetkace of the chapter of Saint-Gudula
against the new magistrate and rectors of Brusstdsdefended the rights of the
Antwerp burghers vis-a-vis the Crown. In doing Ise,clearly showed his affinity with
the framework of theus communeusing many authorities including oldssnsilia- and
decisionediterature. At the same time, he took into accoeatlier case law on the
matter, as well as several peace treaties. Hisuttatisns prove his understanding of
the political and military circumstances in whittose contracts had been concluded.

Within the printedconsilialiterature of the Southern Low Countries, Hendrik
van Kinschot (as well as his son Franciscus) wasesdhat of an exception. Most other
published consultations had been written by lawfgasors, like Jean de Waismes
(Wamesius, 1524-1590), Elbrecht de Leeuw (Leonirdifs,9/1520-1598) and Frans
Van der Zypen (Zypaeus, 1580-1650). Kinschot wagasned lawyer, but not an
academic. He was a learned legal practitioner,adaocatusat the Council of
Brabant®®> He was frequently asked for his legal opinion, akhiallowed him
sometimes to copy passages of earlier consultatasngiscussed.

By their posthumous publication, his consultatidvecame sources of law
themselves, authorities within the system of ite communeThe second edition in
1653 was a sign that a publication of bansiliawas still thought to be useful. Even
though no references to these three particular utati®ns were found, some later
authors, like Simon van Groenewegen van der Ma&3-11652) and Willem Schorer
(1717-1800), did refer to Kinschot's wol® However, admittedly his work was less
popular than those of his aforementioned colleagus had been active at the
universities.

As a final positive note, let us refer again to threface of editoValerius
Andreas to the 1633 edition. He described Henddk Kinschot neither as a mere
scholar, nor as a mere pragmatist, but as a trigt!{d”" Indeed, the study of Kinschot's
consultations is most certainly worth the effort.
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